
RETROACTIVEt LEGISLATION.

appear to be of the kind referred to'by Jessel,
M.R., in reJos.ph Suche &- Co., L R. i Ch.

so 5, where he says :-"lIt is a generai rule
that when the legisiature aiters the rights o f
parties by taking away or conferring any
right of action, its enactments, uilless in ex-
Press /erms' they ap/ily to pending, actions, do
flot affect them." There have been statutes
passed in Engiand atdifferenttimestakingaway
the right of prosecuting certain pendingquitam
actions to recover penalties for certain kinds
'Of gaming ; e.g. , Imp. 8 and 9, Vict., c. 109,
sec. 16.

It is easy to distinguish aIl such cases from
the recent act of the Ontario iegislature. In
the first kind mentioned a certain time is
given during which vested rights may be en-
forced to their full extent; in the second,
if not made retrospective, trustees would
have had to remove any trust funds then in-
vested in such funds and securities simpiy to
re-invest themn in sirnihar ones- and then dlaimn
the benefit of the statute; the third kind
rather relate to modes of procedure than
affect vested rights ; whiie the iast reiating to
actions by informers can 'scarceiy be' cailed
ana interference wifh vested rights.

We have flot found any precedent reaiiy
Panrallel to the Act we are principaily con-
'cerned with. By R. S. O., c. 115, sec. i,-

(.S. U. C., c. 48, sec. 15), it was enacted
that ail persons might float saw-iogs and tim-
ber down ail streams. In Boale v. Dickson, 1 3

~'P., 337, ' t was heid that a river, not before
-capable of being used for running timber,
Was flot brought within the statute by rea-
't of its being rendered available for such
Purpose by the erection of a slide. This
Ce5e was-foilowed by Whelan v. McLacklan,
16 C. P. 102, and the law remnains thus de-
Vilared by properiy authorized courts, in dis-
Charge of their proper furiction in thecon
ra0nwealth. The new Act, however, (sec.
2), gilles a right to ail persons to use rivers
<0fl which improvements nsecessary fa render

by :algable or loatable have been made
SC*iers for the purpose of fioating down

timber, subject to the paymnent of reasonable-
toits, which (sec. 4) are to be fixed by the
Governor in counicil. It, then. proceeds to.
enact (sec. 5): IlThe foregoing provisions
of this Act shall apply to ail such construc--
tions and improvements as have hither--
to been made, as weli as to such as maybe
in course of construction or shall hereafter
be cônstructed." And (sec. îo) if any suit.
is now pending, the resuit of which wiil be
chaniged by the passage of this Act, the.
court, or any judge of such court, having.
authority over such suit or over the costs,
may order the costs of the suit or any part
thereof to be paid by, the party who wouid
have been . required to pay such costs if this
Act had flot been passed.

There is no n eed to cati attention to the
practical resuits of these retroactive sec-
tions. The case of Mr. McLaren, which
notoriously gave rise to the Act spoken of,
iUlustrates themn cieariy enough. A man who,
had been just deciared by a properiy autho-
rized court to be vested with a valuabie
property and hegai rights, bas had those
rights, not purchased, but deiiberately taken
away fromn himn by the Legisiature. It is
ifldeed difficuit to see on what principie such
legisiation can be defenrded.

For our own part we feel disposed to say-
with Burke in his Reflections on the French
Revolution : IlWe entertain a high opinion
of the hegisiative authority; but we have
neyer dreamt that pariiaments had any right
whatever to violate property, to over-ruhe
prescription .. ..... I find the ground
upon which your confiscators go is this ;
that inde ed their proceedings couid not be
supported in a court of justice; but that the
ruies of prescription cannot bind a hegisiative
assembiy. So that this legisiative assemnbly
of a' free nation sits, not for the security, but
for e the de~struction of property, and flot
property oniy, but of every rule and maxim
which can give it stability."
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