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RUSSIA’S CLAIM, i
: Thus it appears that Russia claimed 100 miles from the coasts of-all the islands,
.28 well a8 the mainland of Behring Sea, and. south’to 45° 50", . It was this claim
.:that led to the .indignant remonstrance of the United States and Great Britain, and
10 the treaties hefore referred.to; and shows that Behring Sea was included in the
: term *“Pacific Ocean.” The pretensions of Russia werenever revived, and the citizens.
-of Great Britain, as:well .as .the United States had free access:at, all times to these
waters in . navigating and fishing without any restriction. And Russia’s claim. was
..never revived until she purported to cede to the United States.a portion  of - Behring
-..Sea. Russia could not sell what she did not own, and.the United States. cculd. not
-claim that which it was not in. the power.of Russia to seli. . The treaty. with Eogland
has never heen abrogated, and was .in force. when the cession to the United States
- 1ook place, and there was no-need to.protest against the extravagant pretensions of
. Russia in purporting. to dispose. of the high:seas, as until last year no.attempt has
been made to enforce such aclaim, The United States bave always heen, the strongest
mpholders of the law .of nations, and on this:head.. Kent’s, Gommentaries; page 28 :
~“The open sea is not capsble of being possessed as private property; the free use of
.- the ocean for navigation and fishing is common to aJl mankind, and the publie jurists
~generally and explicitly deny that the main ocean can.ever be appropriated.” . He
. .also refers to the claim of Russia; and in another place he states that * the United
.States have recognized the limitation of -a.marine. league:for general, territorial juris-
diction hy authorizing the disfrict: courts to take.cognizange.of all.captures made
within a marine league of the American-shore.” :See Act.of Congress, June 5, 1794.
-:Aund in Wharton’s International Law: Digest; page 32, theauthor eays: “The hmitof
.+.one sea league from.shore is provisionally adopted asthat of the territorial sea of the
United States,” and ¢ our jurisdiction has heen fixed -to:extend three geographical
--miles from our shore, with the exception.of any. waters or.bays which are so land~
. locked as to be ungquestionably within the jurisdiction.of . the United States, be their
‘extent what they may.” Behring- Sea is.not a gulf or bay, and.is not land-locked
by the lands of the United States. Wharton again statés.that “a vessel on the high
.. seas beyond the distance of 8 marine league from the shore isregarded as part of the
.- territory of the nation to which she helongs.” And Mr. Seward . in:s letter to . Mr.
“Tasgara, Decemher 16, 1862, tersely states the principle as follows:—* There aretwo
principles bearing on the sabject which are universally admitted, (1) that the seais
- open to all nations, and (%) that thereis a portion of the sea adjacent to every nation
_over which the sovereignty of that nation extends to the exclusion of every other
*' political authority. ‘ ‘ o ‘

“A ‘ihird principle bedring on the subject is that ' the ex¢lusive sovereignty of a
nation abridging theuniversal liberty of the séas éxtends no further than the power of
" "the'nation to maintain it by force stutioned on the :cosst ' extends. ‘* Terre dominiim.
" finitur, abi finitur armarum vis " (the sovereiguty of the coast ends whére the power to
~control it'by force of arms termindtes). It thus appears that by the comity of nations,
“sanotioned and approved hy A'merican‘jurists, that the high seas'aré -open to all; that

‘the territorial authority ouly exterds to & marine‘lesgue or, at all events, not further

than'a force on shore can’ protect the coasts. o o

. 1t also appears that the United States, in claiming sovereignty over the Behring
- ‘Sea, is claiming something beyond the well-recognized law “of nations, and basei her |
- claim upon the pretensions of Russia -Which were “successfully repadiated by both | -
"Great Britain and the United-States. 'A treaity is' 'valid ‘and!'binding -bétween the
- parties to it, but it cannot affect others who dre'not parties to’'it. “It:isanagreement
“between nations and would be consiruediin law like “dn dgreéément bétween indivi-
" ‘duals. Grest Britain was no party to ‘it ‘and thertfore is not' bound-by itsterms.
It is therefore conterided that the ‘proceedings “taken “against the prefent'défen-
‘dants ate ultra vires and without- jurisdiction, ~ But, “in ‘order ‘to: press the matter
turther, it may he necessary to discuss the Act itself ‘utidér which'the alleged juris-
diction is assumed. The Act must be' construed By :‘what “appears within lits ‘four|




