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and sale are linited, relete only 'to certain indispensable acts
speci'fied in the schedule ther£to, and consequently "ý!at the par-
ties were left f ree to contraet ini reference to any other ex',enses
of realization wbieh might be shewn to be reasonable and neces-
sary and no ground had been shewn for imposing the penalty

whieh their Lordrihips held was permissive and not imperative,
since the defendants had aceted. reasonably and prudently.
Thirdly, with regturd to the question of interest, which the Su-
premie Gourt of Canada had all.owed at 7%7, their Lordships held
that the stipulation for pa.yment of 8%7 was inoperative under
the Bank Act, 1E...1906, e. 29, s. 91. and therefore as no
rate had been flxcd, only the Ikgal rate .. 5% was recoverable,

but that the plaintiffs were not entitled eo recover back the ex-t cess which they bad voluntarily paid.

RZELIEF AGAINST FOHFEITI.R--UONTRACT FOR SALE 0F LAND---FoR-
FEITUftE ON DEFAULT 0F PAYMENT 0F ANY INSTALMENT OF
PURcHAsE moNEY-S,1pEciFiO PERFoitmANcE-TimE 0F SEC
0F CONTRACT.

Kil'ner v. B'ritbisi Colinbia ()rch<oed. Lantds (1913) AC. 319.
This was au appeal f rom, the Gourt of Appeal of British Co-
lumbia. The plainti!s hd entered into an agreemnent to seli
land to the defendant, the purchase rnoney to be paid in instal1-
inents, and the eontraet provided that in case default shoiild be
made in paytnent of any instainient, the agreement and ail pastI payments should be forfeited, a-id time wa8 declared ta be of
the essence of the contract. The defendant having made defaiilt
ini the payinent of an instalment of purchase money, the plain-
tiffs brought the action claiining a declaration that their agree-
mnent of sale to the defendant was nuli and void. The defeuçiant
couniter-clainied for speciflc performance, and at t-he trial obtain-
ed leave to pay into court the amount due to the eonmip&tii. 'l'ie
judge at the trial disrnissed the plaintiff's action and deureed
specific performance, b'.. the Court of Appeal of British Co-
lurmhia set his judgment aside and gave judgment for the plain-
tilts. The Judicial Committee af the Privy (jotuncil îLords
Macnaghten, Atkinson, and Moulton) have reversed the latter
decision and restored the judgment at the trial, holding that
the condition of forfeiture was in the nature of a penalty f romi
which the defendant was entitled tfo be reli,.%edl on piyîieixt (if
the pirýhase money due.


