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bave gy William Grant’s opinion, in Mason v.
%0m, ag to adopting presumptions of fact from
3tlaw. It is a general well-founded rule that
tap;“on‘- seeking to recover property must es-
on 1sh his title by aﬂirm?nve proof. This was
a ® of the grounds of decision in Doe v. Nepean,
tl!:d to assert, as an exception to the rule, that
ei:’h‘mua of proving death at any particular period,
r within the seven years or otherwise, should

ce I"lth the party alleging death at such parti-
Wiar period, and not with the person to whose
© that fact is essential, is not consistent with
‘h" Judgment of the present Lord Chancellor,
N R Vice-Chancellor, in Re Green’s Settlement,
T With the dictum of Lord Justice Bolt when he
8id, in Re Benham's Trust, that the question
'fls one, not of presumption, but of proof; or
°"h the real substance of the actual decisions,
0: “’? sound parts of reasoning, in Doe v. Nepean,
o With the judgments in Rez. v. The Inhabitants
S arborne, and Reg. v. Lumley, or with the
Muciples to be deduced from the judgments in
"8erwood v. Wing. The true proposition is
4t those who found a right upon a person hav-
tz! Survived a particalar period must establish
At fact affirmatively by evidence The evi-
encﬁ will necessarily differ in different cases, but
‘“ clent evidence there must be, or the person
%8erting title will fail. This case bappens to be
Am], of an alleged member of a class of legatees.
®gatee’s survivorship of a testator is requisite

; clothe him with that character, is a tacit con-
i lon annexed by law to every ordinary imme-
le“e gift by will, and it follows that the repre-
DOtatives of a person alleged to be a legatee
th:“ prove, as against the other members of
U T class who prove their survivorship, that he
e“"ecl the testator, otherwise he was not a
egv‘_"ee at all. For these reasons, and upon a
1eW of the authorities and the judgments on
Prelch they rest, I am opinion that there is no
at :Ufnptmn of law as to t_he pgrticular period
wagp ch Nicholas Phend Mill died ; that it is »
the ter of fact to be proved by evidence, and that
Thigo[:"fs of proof rests on his representative.
At Tings me to An examination of the evidence.
was © hearing a further inquiry as to the facts
P . Offcred and was declined by each of the
thn‘;"; It was not admitted by the appellants
Yefer icholas Phend Mill was the Nicholas Mill
m red to in the communications from the
er:" lcan officials, but those communications
ey, 0ot objeoted to, and were read and com-
damed 00 by both sides. There are three affi-
Nieh:i The earliest in point of date is that of
Bhe jg a: Phen¢ Mill's mother. She states that
she M} ¢ widow of William Mill the elder ; that
that \I" England many yenrs ago to reside abroad;
the y. Icholas Phen4 Mill was born at Ostend in
he i&ar 1829 ; that on the 19th of August, 1863,
he y, home and went to reside in America ; that
erizte- letters to her and her family from
ddre, 85 that she recelved ffom him a ]_etter
Rogpy Zed from on board the United States’ frigate
"‘ithere’ dated the 15th August, 1858 ; that
e fam%he nor, as she believes, any member of
the el‘l y hﬂq heard from him since, and that
Quirie 'teh"!s bim to be dead. She speaks of in-
avi hat have been made for him. The next

low, it18 that of the petitioner in the court be-
* e is & brother of Nicholas Phené Mill.

a

He speaks of his brothers and sisters, and says
that the last that has or can be nscenaine({ or
heard about Nicholas Phené Mill is that, being
a sergeant of marines in the United States naval
gervice, and unmarried, he deserted from the
United States’ frigate Roanoke on the 16th J une,
1860. He further states that he was himself in
America from August, 1853, till April, 1862;
speaks of many fruitless inquiries and advertise-
ments, and adds that his information as to Nicho-
las Phené Miil’s desertion was derived from an
offcial letter, written in answer to one from his
golicitors to the Government authorities in Ame-
rica. The last affidavit is that of the clerk to the
petitioner’s solicitors. Ile speaks of letters of
administration being granted to the petitioner,
and proves the correspondence with the Govern-
ment officials in America. There were two letters
from the petitioners’s solicitors; each was an-
swered. The answer to the second was the most
explicit, and the only one necessary to refer to.
It is endorsed on the letter to which it is an
answer, and is in these terms:—

¢« Navy Department, Bureau Equipment and

« Recruiting, Washington, Dec. 11, 1867,

. ““Nicholas Mill was a sergeant in the Marine

Corps, and deserted June 16th, 1860, while on

leave from New York to join the Philadelphia

station. He has not been heard of from since
that date. M. Smirh, Chief of Bureau.”

This was in answer to a letter which stated that
Nicholas Phené Mill wrote to his mother on the
15th August, 1858, from on board the United
States’ frigate Roanoke, Boston Navy Yard,
Massachusetts, stating that he expected to be
long absent, but would write on his return from
his voyage. If this correspondence is excluded,
there is no other evidence than that Nicholas
Phené Mill was last heard of in 1858. There
would, therefore, be no sufficient evidence of his
baving survived the testator. Nor does the ad-
misssion of the correspondence supply the neces-
sary proof ; for though Iassume that the Nicho-
las’ Mill therein mentioned was the Nicholas
Phené Mill who wrote from the Roanoke, I cannot
infer from the statement of his desertion on the
16th June, 1860, that he was alive when the tes-
.mtor died in January, 1861. I ghould not do 8o
if it was a simple statement of desertion and no
more. The statement, however, is not simply
that he deserted, but that be deserted while on
leave from New York to join the Philadelphia
station, June 16th, 1860, and has not been beard
of from since that datey the reasonable conclu-
sion from which is that he never reappeared after
he went on leave ; that his leave was up on or
before the 16th June, 1860 ; and that being so
his name was on the books as & deserter. If I
am to draw a conclusion at all, I should infer
that & person in the position of a sergeant hav-
ing nothing against his character would not
desert, and that he had died while on leave, nu.d
80 was not heard of by the authorities. . It is
enough, however, for me to state that, in my
opinion, the barden of proof is on the repre-
gentative of Nicholas Phené Mill, and that he
has not proved affirmatively that Nicholas Phené
Mill survived the testator—a prdof which I con-
gider essential to his title. The order of the
Vice-Chancellor must, therefore, be discharged.



