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have Sir William Grant'. opinion, in Ma8ofl v.

j8'ft'5a to adopting presunptions of fatfron

a PersOn, seeking to recover property mnuet es-
tablighbhis titie by affirmative proof. This was
Oe 0f the grounds of decision in Doe Y. Nqean,
alloi to sesrt, as an exception to the rule, that

teonDe , f proving death at any particular period,
be Wtbthpe seven years or otherwise, should

1wt h arty alleging death at such parti-
ear period and Dnot with the person to wbose

titi0 that faci ia essentiai, is Dot consistent with
th judgrnent of the present Lord Chancellor,
*blen1 Vice-Chancellor, in Re Green'# Seulement,
Or With the dicturn of Lord Justice Boit wbon hoe
aid, in Re Benham'.t Trust, that the question

*oOne, flot of prestimption, but of proof ; or
*t the real substance of the actuai decisions,
or the sound parts of reasoning, in Doe v. Nepean,
'0 i ith the judgments in Rex. v. TIhe Inhabitanti
Of I'urborne, and Reg. Y. Lumley, or with the
Pr'IlciPîes to ho deduced from the judgments in
U ndertvood v. WVing. The true proposition is
that those who found a right upon a person bav-
lng slirvived a particular period muet estabiish
that fact affirmativeiy by evidenco The evi-
donce wiii necessarily differ in différent cases, but
Eltilicient evidence there must ho, or the perslon

a8tigtitie wili fail. This case happons to ho

on O f an alleged member of a ciase of legatees.
to lgatee's survivorship ofa testator iserequisite

d'iOn annexed by iaw to every ordinary imme-
diate gift by wiii, and it <oiiows that the repre-
tentatives of a person aiieged to be a iegatee
1nlst prove, as againet the Cther mnembers of
the? Ciass wbo prove their survivorship, tbat lie
hhlîyived the testntor, oterwise ho was Dot a
legfttee at ail. For these reasons, snd upon a

1'e0w of the authorities and the judgments on
~'h] they rest, I arn opinion that there is no
ilresu~tIlp 0o of iaw as to the porticular period
et *bc Nicholas Phenli Miil died ; that it is a
luDktter of fact to be proved by evidence, and that

%. 'us of proof reste on bis ropresentative.
1 1 brings me to an examination of the evidence.
4tithe bearing a furtiier inquiry as to the facts
* 0fered and was deciined by oach of the

etig It was not admitted by the appeiiantsthat N iChoins Pbenè M.Niii wae tbe Nicholas Milli
o'fre t n the communications from the

tyOrîcan officiais, but those communications,were not objected to. and were read and coin-

da nter on hy both Fides. There are three alBi-
N* tl. The eariiest in point of date is that oflaholats Phené Mliil'o motier. She states that

* 11 the0 widj of William Miii the eider;, tbat
Ent q. giand many yenrs ago to reside abroad;

thi leholas Phené Mili was born at Ostend in
oYear 1899; that on the i9th of August, 1858,

, iOtbre nnd vent to reside in America;ta
Wrote letters to ber and ber famiiy <rom
1r1ica;- that she roceived <rom birn, a letter
.&osed from on board the United States' frigatEl

1 n0lloe, dated tite 15ti Auguet, 1858; that

rh f be nor, as shie beiievos, any membero
* a, ~'IY bas beard frorn bir since, and that

th Oelivesbhim to be dead. She speaks of in-
afune5 t hbave been made for hlm. Tbe neXt

1ow.avxt i8 that of the petitioner in the court be-
lle11 is a brither cf Nicholas Phené Miil.

fIe speaks of bis brothers and sisters, and sys
tiat the iast that bas or can be ascertained or
beard about Nicholas Piené Mliii is tint, being
a sergeant of marines in the United States naval
service, and unmarried, lie deserted <rom tbe
United States' frigate Roanoke on the i Oti June,
1860. Ho furtier states that lie was himseif in
Arnerica <rom Auguet, 1853, tili April, 1862 ;
speaks of many fruitiess inquiries and advertise-
monts, and adds tbat bis information as to Nicho-
las Phené MiiI's desortion was derived <rom au
offciai letter, wnitten in answer to one <rom i
solicitors to the Government authorities in Ame-
rica. Tbe iast affidavit is that of the cierk to tbe
petitioner's solicitors. Hie speaks of letters of
administration boing granted to the petiiioner,
and proves the corrospondence witb tbe Govern-
mont officiais in America. Tbere vore two lettors
<rom the potitionere's soiiciture ; oaci vas an-
swered. The answer to the second was the most
expiicit, and the oniy one necossary to rofer to.
It is endorsed on tbo lotter to wiich it is au
answer, and is lu these termes:

"INavy Dopartment, Bureau Equipment and
IlRocruiting, Waskington, Dec. 11, 1867.

"Nicholas Miil vas a sergeant in tic Marine
Corps, and deserted June 1.Otb, 1860, whie on
leave frorn New York to join the Phuladeiphia
station. Ho bas Dot been board of <rom since
that date. M. SMITH, Ciief of Bureau."
This was in answer to a letter which stated tiat
Nicboiss Phené Miil wrote to bis motier on the
IS5th August, 1858, frorn on board tbe United
States' frigate Roanoke, Boston Navy Yard,
Massachusetts, stating that 'lie expected to ho
long absent, but wouid write on bis return <rom
bis voyage. If this correspondence is exciuded,
thons le no othor evidence tban that Nicholas
Phené Miii vas iast beard o< iu 1858. Tbere
wouid, therefore, ho no sufficient evidence o< bis
baving survived tbe tostator. Nor doos the Roi-
misesion o< the correspondence suppiy the noces-
sary proof ; <or thougli I assume that the Nicho-
las Miii therein mentioned was tbe Nichoas
Phiené Mill wbo wrote <rom the Roanoke, I cannot
infer <rom tbe itatemont of bis desertion on the
16th June, 1860, that Le vas alive viien tbe tes-
tator died in January, 1861. I sbouid Dot dose0
if it was a simple statement of desertion and Do
more. The sltatement, however, is not simpiY
that ho deserted, but tiat hoe deserted whie onl
leave <rom Now York to join the Phiadeiphia
station, June i6th, 1860, and has not been bieard
0< <rom since that date'; the reasonabie conclu-
slion' frorn which le that hoe nover reappeared after
hoe vent on leave ; that bis leave was up on or
before the lOth June, 1860; and that being so
bis Dame vas on the books as a desertor. If I
arn to draw a conclusion at ail, I shouid in<er
tiat a person in the position of a sorgeant bay-
'ng notbing against bis character wouid not
dosent, and that ho bad dîed whie on leave, andi
90 vas Dot heard of by the authorities. It 18
enougli, however, for me to state that, in my
Opinion, the burdefi of proof is on the repro-
sentative of Nicholas Phené Miii, and that ho
bas Dot proved affirmativeiy that Niciolas Phené
Miii survived the testator-a prbof wbich, I con.
Bider essential to bis title. The order of the
Vice-Chancellor muet, therefone, be discbarged.
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