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COURT OF APYRLANG,

Lastly, as to the oljection taken to the weasnre with refer-
ence to the proposed Conrt of Appeal.  Etissdid, ** the appeal
18 to b 2 court of errur—n vory eompetent tribunal for deter-
mining the potats of baw which remain whena jury dus solved
tha questions of fact, hut ripid in the exirewe in its rulea of
procedure, and utterly tucomspetent to dispose of the mixed

questions of fnet and Inw that continually arise ou appeals’

from courts of equity,”  We have here ngain a serious misap-
prehension.  Itis assumed that the Court of Exeheqaer Cham.

ber, the proposed Coust of Appeal, will be simply a Court”

of frror in the strict eense of the term ; that is to Ay, a court
confined to error appearing on the face of the record, and
bound by some rales of procedure differing fram thase of the
const in which the proceedings originated.” This ¢ an eatire
mistake.  The Court of Exchequer Chamber, when exercising
the appelate functiong confrrred upun it by the recent Prove
dura Aves, is no longer o mere Court of Cossation, Itis a
Court of Appeal in the fullest sense of the term ¢ that is to say,
it is invested with all the powers, bath as to substantive law
and procedure, which nre possessed by the court from which
the appeal catnes, and can even draw inferences of fuct where
the court below eould do so.

While upon this sulject, we cannot but express our surprise
that the objectors should have overlooked the faet that from
the decisions of the Conrt of Exchequer Chamber on appeal
thero is an ulterior appeal to the House of Lords, where the

vision of the whole body of our Iaws, of whick no 1easonable
haps presents iteelf even in the indefinite fature.
We have the haronr to ressain, wy Loed,
Your uhedient and faithnl rervants,
A. B Cocknrny.
Sanvae Marwny.
G, Baanwsin.
The Right Honourable the Lord Chancellor,

THEL LAW OF EVIDENCE.

A Bill was some time sinea tutrodaced into the Upper House
of Parlmment, by Lord Brongham, to enable the accused par-
ties in crimtual eases to offer themselves as witnesses, and, io

“that event, render them asbject to soosg examinatian ike other
witiesses,  This Wil baving been received unfuvourably, his
Lordship has just introduc:d a fresh one, by way of substitute

fur ity which proposes to avevrd this favulty to nceused per-
sons in cases of misdemeanour only, ‘The principle invelved
sin both bills is & most impartant one, being at varience with

' the theary aod practice of English law from tho earliest times ;

"and the question is & brauck of & mure generul one, which has

«recently been discussed at tho Juridienl Suciety, viz, whether

- the rale «f lnw which prohibits the cxamination and cross-
examination of acensed peraons in criminat cases is a sound

ione. It ia a question of great diffienlty and importance, avd
much may be srged on hoth sides.

Tho advocates on the one sido argne ns follews :—~The rule

presenca of €6 many equity authorities will secure the orree- | of law which excluded from bearing testimony not only the
tion, if neeessary, of the decistans of the common Jaw tribunals’ parsies to suaits, bat s0 many witnesses, on the several graunds
and ensure the administrative of equity according to its estab- of infumy, interest in the event of the suit, &e., bas been con-
lished and undoubted rules. demned in modern thmes as wrong in principle, Thut rule
We conceive that we have thus made good the propositions ' wns energetically attacked by Bentham, who hid down as a
which we undertovk 1o establish ; that sturting feom the incon- ' saered priaciple of judicature, that it is the duty of courts of
testable position that every court should hase power to carry ! jnstice to use all available mexns of petting at the truth of
on o suit propesly commenced in it to final adjndieation and | the matters in question, and consequently reject no mediam
completion, ns also to protecy rights which are clearly within ! which could tend to help them to that truth ; and the Legisia-
the compass of its jarisdiction, we have shown that the powers ! ture has adupted this view by abolishing, first, the incompe-
which it is propesed to eonfer on the common law courts are ! tency of witnesses, and aftersurds that of of the parties in civil
essentinlly necessary to this end ; taat they have been already ' causes, feaving the case of the nccused parties on eriminal
partially given, and so far beneficially exercised ; and Jastly - trinls almost the sole remaining fragment of the ancient rule,
that, o far as it is now proposed to go, the precedurc will be which nught to follow the fute of the others. Onc'reagm
fully equal to the purpose. cgiven fur the rulo-—-namcl_y, that the allowing the examinetian
CONCLLSION yaf accused persons would induce o vast amount of perjury—is
- S §a weak and insufficient one, and leads to this injustice, that
The equity judges deelaro that ‘‘ no attempt should bo made  the witnesses for the prosecntion depose on onth against the
to alter our trrbuoals until & careful revision has been made of aceused, while kis mouth is stopped from contradicting them.
our whale lasw””  But is not this to put off the wark to the}The acrused, being the persen best acquainted with the fact
Greek Kalends 7 We readily agree that the bringing the con- | of hie own guilt or innacence, is nnturaily the best source teo
fliet of Iaw and equity tato wnison would be better dealt with zapply to for information on the subject. Ifheis guilty, o well-
as & part of the substantive thaa of the ancillary liy ; and {conducted cross-esamination will wring the fact frem him, tc
would be besi nffected by nbrogating from the body of vurlaw ! the furtherance of pablic justice ; whils, if he is innecent, ho
rights which ought nat o be, and which equity dves not allow { has nothing to fear from any cross-examination, however
1o be enfurced, instead of by seeking to attain the end by a(severe. And lastly, in accordunce with these views, we find
fusian of Jurisdiction and procedure. Bat wha is there amang | that 2 rigid interrogation of 1he accused forms an importunt
us 50 sanguine as to espect that this great work of the revision | part of every criminal trinl in France and other contirental
of the whole hody of our Iaw will be undertaken, much less | countries,

necamptlished in our days? In the meantimae the suitor han-
died to apd fro from law to equity, and from equity to law,
suffers what he feels aad kaows to be—with whatever compla-
cency legal practitioners may from habit be hrought to look on
the matter—a practical and substantive grievance. To what-
ever extent, though it may bhe bat a partial one, that grievance
can be abated—to whatever extent the great desideraturm of
uatformity in the law as administered by the judicial tribunals
of this country can be elfected,~ta that extent, at least, the
practical good should be secured, alibough the means resorted
to muy not be such as a scientific jurist might deem the most
eligible. At all events, if any imwmediate, though but partial
remedy can be applied, it wonld sorely be unwise to refuse to
accept it because 1t is not presented as & part of o general re-

On the other side it is urged that the rule Irid down by Ben-
tham, however sound as a general principlo, is not of universal
application, ard must be understood with these limitations—
firat, that by the means of getting at the teath of the matters
in dispute must be understood such means as are likely to
extract it in canses in general, and not merely in some parti-
cular ones ; and, secondly, that those means be not such as
would give birth to collateral evils cutweighing the benefit of
any truth they extraet. Instances might easily be guoted
frora Beatham’s works in which he has admitted, thoogh per-
haps unintententionally the existence of thee exceptions;
and aumerous ones are to be found in the judicial praciiee of
all countries where evidence, vrluable iu itsell, is rejected on
the ground of the great mischiefs that would result from




