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California, but wvitro e fl ot ascertained, that t
promises in question are now, i.e., on 28îli Feb.,
1865, vacant and wero so from, the l8tli of that
montli; tlîa, varions ineffectual attempts were
mnade to serve defcndants's wife iwlio usually

rosidos in Lernostown.
Aflilavit of piaintiff's attorney, that on 7tli

Match lie searclied for un appearance, but noue
was ftled.

On titis a judgo's order, dated l3th 'Marcli,
186.5, was made, undor iwhicli plaintiff on l4th
of Mardi, ontered judgment for want of au
appearance.

Ou 24tli Mardi, Eliza I3urley made affidavit,
that slie is wife of defendant; that dofendant lias
been absent ton years froin the Province, and je
as sie believes residine in Britishi Columbia ;
tîtat sile lias been in possession of the premises
sinco defendant's departure from tic Province;
tint lier husband je the owner and lias neyer to
ber k-nowledge disposed of the premises ; lhat
about a year ago, Patrick Hateli and John
lVaddoll, took forcible possession of thc promises
in lier absence, and put plaintifl' in possession ;
that Ilatcii and Waddell were indicted and con-
victed for forcible entry and detûiner (net saying
of wliat premises) ; that on 3rd Mardi, 1865,
site teck possossioa of the promises and moved
lier furnîture into tie dwelling bouse, and going
to Kingston left bier sister and daugliter in pos-
session, and during lier absence plaintiff took
possession ; tbat she did not endeavour to avoid
service of the writ, and vcrily belioves service
raiglît bave been made on lier.

Iler attorney mnade oath verifying copies of
tic affidavits fiied on the application for Icave to
enter ju(lgment. One was an affidavit of the
plaintiff, stating among otjîer tbingrs lus title,
according to the notice of titie, and tint George
Ilindi, tlîe mortgagee of defondant, died unmar-
ried and intestate, leaving iîim surviving, bis
iother, bis brothers Edward and Nicholas anid
tlîree sisters; tîtat ail luis next cf kin and beire
at lav assigned their interest in tue mnortgage to
Niciiolas, wbo assigned to plaititiff, and tixat the
mortgago is registerod; that the mortgage vith
interest exceeds $1,000, and is long due and
unpaid. 'An a second affdavit the attorney veri-
fies a copy of the indictment against ilatel and
Waddell, irbicli charged the offence as committed
against the defendant, Agnes L3urley.

On these affidavits a sumûmons was granted to
set aside the judgmont, alieging the possession
was flot vacant, and therefore the judge's order
of the l3tiî Mardi was wrongfully obtained.

In reply, tic exocution by defendant of thc
mortgag-e to plaintiff, wias proved by the nffida-
vite of a subscribing 'iitness. Nicliolas Hindi
also made affidavit, tint bie saw defondant execute
that mortgage in California whicli was sent to
to Canada nnd registured, and that the memorial
is a true copy cf tie mortgage. Tint nfter tic
mortgagee's deatli, bis motlier and other brothers
ami the sisters of the mortgagec assigned to
Nicliolas, wlîo piaced the mortgage and a note
therein montionod in bis attorney's bands, vith
instructions to ejeet one Storms and Eliza Burley,
defendant's 'uife ; and an ejectment was brouglit
ini 1863, but tic mortgage nnd note were mislaid
and have net been found and that ejectment lias
neot been proceded witi.

Thte plaintiff on the Iltli Apnil, 186--1, maile
an affidavit, star.ing atnong other tluings, tint tldi
porson last rosiding on the promnises liefore
îsîing of tîte ejectaient summons (wiil ias
tested 14th Fcbruary mest) abandonod the pos.
session, and the kcys werc about ist Februar.,
iast sent to tlîc father of defendant'a wiife for lier,
and lier attorney was immediately therenfter
notifled (flot sayîng by 'wiom, or on 'uvîose beltaîf>
that tic keys werc sent to lier, but said attorney
on lier bebait rofused to accept posses2iou of tie
promises.

la another affidavit lio sworo tic judginent
wias entered on the l4th àlardi laet, anid ii hab.
fac Po,-. issued on that day, at wiîicî dLite lie
supposed the promises were vacant, nîd itad no
knowledge that the defendant's wiife wvas in
possession.

In a third affidavit ho swore tîtat tie premises
were vacant 'in hc bouglit tic mort-g'e n
sent two of bis men, Hlatcli and Waddoll, te take
possession, 'ivlo found tlie back door open and
took possession and were convîcted on an inqlict-
ment for forcibie entry and dotainer iti se doiîîg.
Tliat wben Nicliolas Hindi brougit bis ejectinett
tic tenant rinder defendant's 'vue vacatesl tuie
preniises, and tiey remaincd vacant until Ilatci
and Waddell entored.

Alexander Dulmage in a second affidavit, swvore
tint lie 'ias present on the 28th Deceinier, 1iA;,
wlien Abraiiam Snidor (presumabiy tîte tenatt
under defendant's wife) loft thoso promnises, and
titat Snider 'vas the last person seho, resided
thereon, before the bninging of tîtis action ; tit
lie resided tiere about eiglit montis, and ;ifter
lie left the possession 'vas vacant utîtil defen-
dant's wiifo entered, about tlie, tiîird of Marci
laet.

Defendant's wife mado a fîîrtiîer affilarit,
swearing that until the slienifl"s officertutider
the wirit of venditioni cxponcs, (probably ait errer
in the affidavit for habere facias posscssionei
dispossessed lier, aie warn not aware an action cf
ejectment lad been commenced, and tîtat tilI
sucli dispossession she lad ne knowleulge of any
paper, sumnions or eopy thoreof, or of :uny paper
'viatever boing stuck on tic door of said divelling
bouse. She alse swori, at on the second cfr
Matrdi sic 'vas informed Ilthat one tenant cf tic
plaintifl"'s, formerly in possession cf tie preinises
for whîicli thie action 'vas brouglît, lînd left, atid
that tue dIwoiling bouse 'vas vacant," and titat
sic teck possession tic toit day, and tîtat sic
"l'vas only in possession cf the said dwvellinmg
1'lmsc twolve days, wbon sic -vas put eut cf
possession by a slîeriff's officor."

DRAPER. C.J. - I conclude trcm tiiese RffidarIitS,
1. TViat Cyrus Burlcy 'vas owner in foc cf tliesa
promises. 2. Tiat lie mcrtgaged tim in fée.
3. Tint tic plaintiff became and now je assigiîco
cf titat mortgagc. 4. That tbe mortgage je cicr
due and tint the plaintiff (no other adverse riglit
or title being, shown) lias a riglit in law te tlO
possession. 5. Tliat the defendant Cyrus Barley
loft this Province ton yenrs age, and lias Dot
sinco roturned; tand tint lic left bis 'vife Eliza
behind him. 6. That aie bas ne special aîitlirity
from, bin in relation to these promises, Der any
otier right or autiority, unlees sudh as sic maY
dermve frcmn being defendaat's 'vife. 7. Tliat
sbe did occupy tic promises (how long not
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