
DAVIS v'. WJ!ITTINGTON.

The appeal was beard by MULOCK, C.J.Ex., CLUTE, RIDDELL,
8U~KRMiDand KELLY, JJ.
W. N. Tilley, K.(X, and W. S. Herrîngton, K.C., for the

appellant.
J. W. Payne, for the defendant, respondent.

SUTHERLýANDI, J., read a judgment in which hie said that the
agreement wasý entered into in November, 1912. The defendant
,nade the cahpayment and also paid instalments and interest in
1913 and 1914. This action was hrought to, recover the final
instalient, payable in 1915. The defence wa bae'tio
aileged riis»,represýentations as to the situation of the land,it
nature and chIaracteristics, said to have been made 1,y one Davis,
the agent of the plaintiff.

Aft'er reviewing the evidene, the learned .Judge said that he
had corne to the conclusion that the reasonable inference fremn it
~wa that the defendant had failed to, make good by proper proof
the allegations- of misrepresentation. It also seemned clear, fromi
the payrnetintsc mnade under the contract by the defendant and the
length of time that elapsed during which, the de(i'endant might
esily have obtained ail neesslary information about the, property,
that he acquie-sced in and ratified the agreement in such a way.as
tg> oeuse one to he.sitate teo grant the relief sought by him. Jiveni
after lie had suspicions and was put upon inquiry, hie took no
action. It wýas, his duty, simediately on, or at leust wihna
reoinnable tiine after, the discovery of the alleged frauid or mis-
repreentation wh)ich had been practised upon Min, te haveeecd
tp avoid the agreement and te have repudiated it: U'nited Shov
>,Iachinery ('e. of Canada v. Brunet, [19091 A.C. 330, 3:38, 39.

lin the end, his chief and only comaplaint was as to the failuire
o! the agent te reseill

The judgmnenit ghould be set aside, and judgmient entered for
the plaintiff for the amount sued for with interest and ceeýts, and

dsin--,lg the counterclaimt with costs.

MuicxC.J.Ex., and CLTJTE, J., agreed with UH-

LAND, J.

KELL, J., read a judgment in which, after reviewing the
evidence, hie stated hà,, conclusion that the defendant 1 lad failed
to stiafyý the enuis that was upon hims of proving the miisrepre..
ntations àlleged.

UtIDDELL, J., ageed with KEuy, J.


