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party tendercd any evidence, to attack bis findings in any
way.J

The report shews that the excavation extends somne 230
feet froin, the road, and is of a depth varying from. 20 to 26à
feet. The soul will probably corne to rest when sufficient bas
f allen to create a slope of 11/ horizontal to 1 vertical.

The works proposed by the plaintif! are to my mînd
altogether extravagant and unreaýonable, for the reasons
pointepd out by the enginrer. Theyv would involve an expen-
diture of app)roximaiýteýly' $10.000. Tlie remcdy proposed by
the deedna simali reaining wall along the top of the
bank, is eniel nadequate. The replacement of the siope
would cost about $2,200.

T ugcte(o the parties a considleration of the question
whiether this.ý case was; not one in whiclh damages inîght be
awarded iii lieui of ant injunetion or andéatory order. The
counisel for defend(ant accepta this suigge(stion;- counsel for
the, plaintýif! otex that this la not a case in whieh the
statulte ouight to be appýlieýd; but without waiving this con-
tenionly, hio gave evidence going to shew thc injury done to
his lanids.

1 have c orn Ille conclusion f bat the case îs one in
whlicIl T hol not awar-d an înjunetion, but damages, and

thatbbcdaragesawadcdshould bc in flhc nature of com-
pn atina(1 shou)tld flot hi' conflned to the damnages already

susaind.Ini çhr7fer v. Londen Eleerit Cv., [189.i]
('Ch. 28q7, A. fi Smllih , .J, at p. 322, lays down a working

ride. sating t a daagus should hi' granteil if tbe injury
to the plainitiff's lea ight is saal and is capable of being

[~întdIlirony and can be adequately compensated by
a srnali rnimnv mametad the case is one in whicb it would

be opresiveto th e dfendant to grant au injunction.
I wýold supp1)tlernet what is there said 1w pointing out

thait any.%Iiiig like laches or acquiescence on the part of the
defndateven thoughi insufficient to defeat bis riglit, ought

leo be a most material factor in eonsideriiig the proper
1remT ed(y.

In tisi case the plaintif! probably shared the opinion
entertained] bY the defendant, that the soi] was sufflciently
rigid to miakec it safe to leave a practically perpendicular
waill; ait anlv rate the plaintif! madle no protest and sought
no injunction utntil the entire excavation was made. This


