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DSON, J*

This was an appeal (by special leave) from an order of R}I‘?:CA:Ction was
striking out certain paragraphs of the statement of defence. d K., bis sincé”
brought for foreclosure of a mortgage given by the defendant ar‘lt an rder WA
deceased partner, to plaintifis. Prior to the issue. of the »}vll’lt no action
made under sec. 492 (10) of the Judicature Ord‘mance, .t a he administfa'
brought, and that all actions and proceedings pending against t
trix of the estate of K. be stayed for a period of four montllsile ed that 28 t,he

The paragraphs of the statement of defence struck out a ilf the a ’
defendant was the surviving partner of the firm of K. am'i hims Ch’ 2 was
istratrix of the estate of K. should be made a party, inasmu r
entitled to contribution from the said estate, and by .the.aboverom . y
vented from proceeding against the estate for contnbutlon.f dant appeale];
striking out this portion of the statement of defence the defen roper!y Stfucd

Held, that the said paragraphs were bad in law and were I:e e . join€’
out ; that if the defendant wanted the administratrix of the esta dicaturé .dr
as a defendant, he should have applied under sec. 46 O_f .the J:e Contribuﬂorl
nance, and that the defendant’s proper means of obtaining dt e pl’ovide
he alleged he was entitled to was by the Third Party proce ur
the Judicature Ordinance.

Appeal dismissed with costs.

Robson, for respondent.

Secord, Q.C., for appellant.
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Massey . MCLELLAN. ' sec. 37T a
Writ of execution — Expiration of — Judicature Ordinance, o
Ordinance No. 5 of 189,. Under 5€° 327 od
Plaintiffs issued a fi. fa. lands on 7th October, '.893‘ nution remamed.
the Judicature Ordinance, as then in force, every writ of exec nless re? 2id
in force for one year from its date and no longer, if unexecuted, uber, 1894 Shal]
By Ordinance No. 5 of 1894, which came into force 7th Sep“’“_‘on o 51655
sec. 327 was amended so as to read : * Every writ of execut! up

. cutet
. R if unex¢€
remain in force for two years from its date, and no longer, 5
renewed. .,
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Plaintiff’s writ of execution was not renewed until 2

Under it the sheriff sold certain lands.
Upon application to confirm such sale,



