
Marc, 180.] LOCAL COURTS' & MUNICIPAL GAZETTE. [o.V.4

Ment, or as a reasýonable satisfaction for injured
feelings ? These damages, as our law now stands,
are made up of injuries partly private and partly
Public in their nature. If evidence of this nature,
admitted te enhance the actuel damages to the
Person, may be given, wby sbould not the same
kiud of evidence be given by way of mitigation
Of damnages claimed on sncb grounda?

If the plaintiff restricts hinisoîf distinctly to
the single dlaim for the actual damages to bis
Person, nnd the direct, tangible results there-
froni, and expressly waives aIl dlaim beyond, it
Weuld seem that tbe defeudant sbould be limited
tO matters strictly in defence or justification of
bis act, as in other cases of trespees. But if, as
lux this case, be dlaims beyond this, for injured
feelings and for puuiahment, the question arises
(whicb la the main question made by the. plain-
tiff), wbat is tbe limit of tbe evidence which
Mfay be admitted in mitigation or extenuation ?
It la net denied that some evidence of this nature
i8 admissible. The precise question is wbetber
it is to be confined to wbat transpired et the time
Of, or in immediate connection with the &ct. If
a party dlaims damag6s not merely for the uaked5 ssault, but for bis wounded feelings, and seeks
to iuflame theni by sbowing that ho had been
Publicly iuaulted by opprobrious language used
*writb the evident intent to degrade him lu the
tyes cf bis fellow-citizens, may not tbe defend-
ant be allowed to show that the complainent bad
hirisoît becu guilty cf using like words, or by
bis conduct and by insulta and provocations had
lreally been the cause of the assanît ? The plain-
tiff niay bave been passive and sulent at tbe mo-1flent cf the aRsanît, whilst the defeudant was
vtiolent and dentinciatory, aud, if ne facta can be
81hown beyond those transpiring at that meeting,
the plaintiff wionld present a case, apparently
Oalling for exemplary damages, 'whilat, if the
'tfbole truîh waa brought out, the defendant
Veould appear the leaat in fault, se far as regards
Provocation.

t.And so, if the plaintiff daims for damages cf
t18 nature, for an asaault, not by a persenal0 eMy, but by those whose indignation bad been

S1'Oused in matters cf a general sud public nature,
1118Y not ail damages, beyond titose actually suf-
fered lu bis person. be modified or affected by
elfidence cf bis acta or declarationa, calculated
tarouse a jnst indignation sud disguat ? Why

ShOuld the man who bas intentionally and grcssly
oQtriiýed decency, or aroused indignation by bis

iaon f cominon humanity, be sllowed te
?eOover for bis injured feelings, sud the public

der te whicb ho bas been enbjected ? Or
rather, wby ahould net a jury be allowed te kuow
ail tbe f acta, directly connected with tbe act,
althougb net transpiring at the moment, and froni

theM determ ine, wbetber any, sud if any, what
l"'URCs sheuld be allowed beyend tbe actuel

Jur'ty te the person or property ? If facts be-
eon the act are te be allowed te aggravate, wby
sheuîd net like facta ho allowed te m-tigate this

1. anggesWbere, for instance, a man
ma enguilty cf troquent, indecent exposuires

0f bis Person lu public atreeta, accompanied by
.0b8cene language sud grosa insulta te females,
&Ind bad persisted in sncb a course, until a body

kbis townsmen, indignant sud outraged, seized
aln sud inflicted Punishment, sud carried him,
a an sd confiued hlm for a day, or other like

Pre0ceedinga.; sud for this assatidt sud battery

and imprisonment an action is brought and a
dlaim set up for recompense for injured feelings,
indignity and for punitive damages. At the
trial, he proves these acts,-rough bandling, and
degrading treatment, and personal imprisonînent,
and makes out a case of apparently inexcusable
interference with bis liberty and bis person, and
bis sense of self-respect. The defendants can-
not; show that he did or said anytbing nt tbe time
of the S.rrest. But are they to be precluded from,
sbowing anytbing in mitigation of sncb a dlaim ?
The law is fully vindicated when it gives sucb a
mani his full, actual damages. Wben he asks for
more, he opens a new ground for bis oppenent,
who Mnay well say,-you have no fair dlaim for
damages on this ground, for your own conduct
aud la13gnage aroused the indignation which led
to the acta complained of.

There is an instinct, or, if flot quite that, a
dictate of cornmon sense, which it is neither wise,
or hardly possible for the law to disregard,-that
a inan sbould not; have pecnniary recompense for
injured feelings or public degradation, 'when ho
bas bimneolf outraged the feelings of another, or
se conducted as justly to excite public odium by
openi cOntempt, of the decencies of lite. TSýe old
legal requirement, that be that asks for redres
I nuat One into court with dlean banda," at

once Occurs to us. The law wilI protect the
baud froma actual violence upon it, altbnugh it
maysa&dly ueed ablntion, but beyond this will
requI're "a show of bands" before it will ad-
judge dainages for an alleged defilernent.

The ruling of the judge, in this caFe, was per-
enptorY and unqualified, that the evidence made
ont Do0 legal detence, and that the verdict muet
be for the plaintiff "bt the full extent of the
daîfl5ges sustained by the injuries to the plain-
tiff's Person, and for detention."

If, after tbis ruling, the defendaut bad cou-
sented to a default, and the case bad conie be-
fore a judge to determitne the damages, and the
isawelO dim for cumulative and exemplary dam-
ages had been made and pressed, would any
jndge have exciuded, in tbe hearing before bum,
the evidence offe-red in this case? If be bad,
how cotild he determine the degrees of aggrava-
tion or extenuntion, or corne to any satisfactory
conclusion on tbe matter of damages ? As betore
8aid, the jury in this case were in the same con-
dition, Sfter the ruling, as a judge would have
beefi after defanît.C

lVben we consider the nature aud the grounds
of this dlaim for exemplary or punitive damages,
it is difficult te see wby the evidence of provoca-
tion or Ixitigation, if allowed et ail, should be
restricted to the time of the overt act. What
bappened then may, and generally would, give a
very partial and insufficient view of ail the cir-
cunistafides wbich in truth belong te the matter
in question, and serve to aggravate or diminish
the ilniury to the feelings, or the malice of the
net. Every one sees this at a glance.

Wfe think it will be fouud, on a carefal ex-
amination of the cases, tbat wbere tbis mbe
limitilig the evidence to 'wbat transpired et the
moment, bas been enforced, tbe deam wes to
din2inish tbe damages for the actuel corpoi'eaI
injnry and ]ase of time, and ne distinction was
made betweeu those and exemplery damages.
The reasoning to be found in this 0188s Of cases
is very simular to thet fonnd in the decisions a
coxumon law, where the degree of guilt is les
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