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Ment, or as a reasonable satisfaction for injured
feelings ? These damages, as our law now stands,
are made up of injuries partly private and partly
Public in their nature. If evidence of this nature,
admitted to enhance the actual damages to the
berson, may be given, why should not the same

ind of evidence be given by way of mitigation
of damages claimed on such grounds?

If the plaintiff restricts himself distinctly to
the single claim for the actual damages to his
Person, and the direct, tangible results there-
from, and expressly waives all claim beyond, it
Would seem that the defendant should be limited
to matters strictly in defence or justification of
bis gct, as in other cases of trespass. But if, as
In this case, he claims beyond this, for injured
feelings and for punishment, the question arises
(which is the main question made by the. plain-
tiff), what is the limit of the evidence which
May be admitted in mitigation or extenuation ?
+t is not denied that some evidence of this nature
I8 admissible. The precise question is whether
1t is to be confined to what transpired at the time
of, or in immediate connection with the act. If
a party claims damugks not merely for the naked
8ssault, but for his wounded feelings, and seeks
to juflame them by showing that he had been
DPublicly insulted by opprobrious language used
With the evident intent to degrade him in the
eyes of his fellow-citizens, may not the defend-

" ant be allowed to show that the complainant had

’lfmself been guilty of using like words, or by
his conduct and by insults and provocations had
Teally been the cause of the assault? The plain-
U muy have been passive and silent at the mo-
Ment of the assault, whilst the defendant was
Violent and denunciatory, and, if no facts can be
Saown beyond those transpiring at that meeting,

¢ plaintif would present a case, apparently
Calling for exemplary damages, whilst, if the

" Whole truth was brought out, the defendant

Would appear the least in fault, so far as regards
Provocation,
R And so, if the plaintiff claims for damages of
18 nature, for an assault, not by a personal
Bemy, but by those whose indignation had been
8roused in matters of a general and public nature,
Day not all damages, beyond those actually suf-
€red in his person, be modified or affected by
vidence of his acts or declarations, calculated
8(1‘1 Arouse a just indignation and disgust? Why
o ould the man who has intentionally and grossly
'}ltru_ ed decency, or aroused indignation by his
lolation of common humanity, be allowed to
ecover for his injured feelings, and the public
regl‘ndation to which he has been eubjected ? Or
“l“‘her, why should not a jury be allowed to know
the facts, directly connected with the act,
th ough not transpiring atthe moment, and from
aem determine, whether any, and if any, what
in.m“ges should be allowed beyond the actual
g“‘”y to the person or property ? If facts be-
!h:dl the nct are to be allowed to aggravate, why
p a:l d not like facts be allowed to mitigate this
s&S of dam.sges? Where, for instance, a man
of ‘been guilty of frequent, indecent exposures
13 person in public streets, accompanied by
guage and gross insults to females,
of persisted in such a course, until a body
him 18 townsmen, indignant and outraged, seized
wa and ipflicted pul}ishment, aod carried him
Poy a!_ld confined him for a day, or other like
Ceedings ; and for this assault and battery

8nd hag

o

and imprisonment an action is brought and a
claim set up for recompense for injured feelings,
indignity and for punitive damages. At the
trial, he proves these acts,—rough handling, and
degrading treatment, and personal imprisonment,
and makes out a case of apparently inexcusable
interference with his liberty and his person, and
his 8ense of self-respect. The defendants can-
not show that he did or said anything at the time
of the arrest. But are they to be precluded from
shoWing anything in mitigation of such a claim ?
The law is fully vindicated when it gives such a
man his full, actual damages. When he asks for
more, he opens a new ground for his opponent,
who may well say,—you have no fair claim for
damages on this ground, for your own conduct
and language aroused the indignation which led
to the acts complained of.

There i an instinct, or, if not quite that, a
dictate of common sense, which it is neither wise,
or bardly possible for the law to disregard,—that
a man should not have pecuniary recompense for
injared feelings or public degradation, when he
has himself outraged the feelings of another, or
so conducted as Justly to excite public odium by
open Contempt of the decencies of life. The old
legal Tequirement, that he that asks for redress
«must come into court with clean hands,” at
oncé occurg to us. The law will protect the
band from actual violence upon it, although it
may Sadly need ablution, but beyond this will
reqUITe ‘g ghow of hands’ before it will ad-
judge damages for an alleged defilement.

The ruling of the judge, in this case, was per-
emptory and unqualified, that the evidence made
out DO legal defence, and that the verdict must
be for the plaintiff ““to the full extent of the
damAages sugtained by the injuries to the plain-
tiff’s Person, and for detention.”

If, after this ruling, the defendant had con-
gented to a default, and the case had come be-
fore & Judge to determine the damages, and the
sare claim for cumulative and exemplary dam-
ages had been made and pressed, would any
judge have exoluded, in the hearing before him,
the evidence offered in this case? If he had,
how ¢ould he determine the degrees of aggrava-
tion OT extenuation, or come to any satisfactory
conclusion on the matter of damages? As before
said, the jury in this case were in the same con-
dition, after the ruling, as a judge would have
been after default,

Wl}en Wwe consider the nature and the grounds
of this claim for exemplary or punitive damages,
it is difficult to see why the evidence of provoca-
tion OT mitigation, if allowed at all, should be
restricted to the time of the overt act. What
happened then may, and generally would, give a
very Partial and insufficient view of all the cir-
cumstatces which in truth belong to the matter
in question, and serve to aggravate or diminish
the 1njury to the feelings, or the malice of the
act.  Every one sees this at a glance. v

We think it will be found, on a careful ex-
amination of the cases, that where this rule,
limiting the evidence to what transpired at the
moment, hag been enforced, the claim was to
diminish the damages for the actual corpereal
injury and loss of time, and no distinction was
meade between those and exemplary damages,
The reasoning to be found in this cluss.o.f cases
is very similar to that found in the decisions a
common law, where the degree of guilt is les
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