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The requirements of sec. 8, euh-sec. 7, are, I et.

That the creditor shall satisfy the judge by hie
own affidavit, or that of hig agent, that ke le a
crediter for a sum, of not less than *200. 2nd.
11e must shew by the affidavits of two credible
pereons, such facte and circumstauces as
gatisfy such judge, that the debtor is insolvent
within the meaniug of the Act, and that hie estate
has become subject to cempulsory liquidation.

The statements in the affidavits as to the facts
and circumstances, muet, I think, concur in relat-
ing te seme one or more of the acte of insolvency,
designated in the different classes of cases pointed
ont in the Act. As subjecting the estate of the
debtor te compulsory liquidation, sec sub sec. 8
of sec. 8

It was admitted on the argument, as I under-
etood, that the proceedinge of the plaintiffs were
founded on euh-sec. 6 of sec. 3, and that the act
relied upon as eubjecting the estate of the defend-
auts to compuleory liquidation, rested upon the
facts sud circumetances of the defendants being
posessed of a considerable quantity of grain in
a warehouse in the Town of Woodstock, which
they were immediately about to remove and dis-
pose of with intent and design to defraud the
plaintiffs. Now sucli being the case, the affidavit
of Mr. Park to support the act of iusolvency
relied upen for these proceedinge is, I think, in-
sufficien t, as hie statement of the facte sud circum-
stances bas net been corroborated, as it seeme to
me the act requires, by the affidavit of another
credible pereon. The evidence then being iu-
sulficient ae to the act of insolvency relied upen,
the adjudication cannot be suetained, and the
attachment muet be euperseded. I cite as au-
thorities upon this point, In re Gillespie, a bank-
rupt, 2 U. C. Juriet 2; In re Rose, a bankrupt,
Ib. 14, in addition to the autherities quoted by
Mr. Beard.

Various other objections have been raised as to
the validity of the adjudication sud the writ of
attachmeut, sud some of them are, I arn con-
etrained to eay, very formidable. Entertaiuing

*the views I have endeavoured to express, as to
the right of the defendauts te have this attach-
ment set aside, I need net 1 think allude to ail of
the objections urged, but there are somie of them

*that cul] for particular observation, on account of
the important intereets9 involved in this case. The
petitioners, beeides disputing any act of iusolveucy

*cemmitted by tbem, impeach the validity of the
plaintiffs dlaim. on several grounds, sud some of
those grounds are entitled te the Muet attentive
conesideration.

The Objection that the plaintiffs cannet maintain
this suit--let. Because the defendaits liabîlity on
the bille of exchange was mergeti mn the mortgage
given by the defendant Eatou 30th November,
1866, reciting theige bille, 2nd. Because the pro-
viso in the mortgage, with a covenant for payment,
extends the time of Payuient of these bille. 3rd.
Because the plainitiffs -are creditors holding
security aud are only entitled te prove ou the
estate for the différence between the value of the
mect beuasedUndoubtedlyt o the plain estf
mecuty bean terd amuntobl the laimtsees 
in their corporate capacity may take mortgages
on real sud persenal estate by way of further or

gadditional eecurity for debts contracted to the

bauk in the courself its dealinge, but the enact-mente conferring upon banks such privileges,

only places them on a footing, in these respecte,
with private pereone, sud do net, te, favor them,
abrogate that general rule of law which prohibite
inconsistent remedies on distinct eecurities of
different degrees for the sme debt. The samie
principle of law geverne aIl transactions.

The question then le, whether upon the facte
appeariog as etated, the taking of the mortgage
fromn the defendant Baton for the amount intended
te be secured to the bank by the bille of the
deteudants attaclied te the mortgage security,
doce net extiuguish the dlaim of the plaintiffs
upon the bille; thýe debt in both cases beiug
ideutical. I have net failed te notice that euly
two of the bille were due, when the mortgage
was given.

The doctrine with regard te such questions
appears te me te be pretty clear, sud I think the
authority cited, Price v. Moulton, 10 C. B. 573,
and Matthesen v. Brouse, 1 U. C. Q. B. 272, goveru
this case. Iu the former, Manie, J., after remark-
iug on the facte of the case before the court, sys,
I thiuk it le quite elear that a man canuot have

a remedy by covenant sud by assumpeit, for the
same debt the two are wholly incompatible sud
cannot co-exiet. If the promise was made befere
the covenaut, the latter muet prevail. 7t.e inten-
tion of the parties has nothing t0 do with t/uit. I
eutirely agree with the dictum cf Park, B., in the
case of the Norfolk Railway Co. v. McNamnara,
'when hie sys, if the bond or covenaut had been
for the identical debt, the plea would have been
a good auswer witheut the additieual allegation
that the instrument was given lu satisfaction."
The policy of the law le that there ehall net be
twe subsisting remedies, eue upon the covenant
sud another upen the simple contract, by the
same person againat the same person fer the
same demand. And lu the latter case, Rebinson,
C. J., in delivering the judgment cf the court,
sys, "lIf B. on the 11 th of Nevember had made
a note te M. for the eum due him, payable on the
l4th February, sud had afterwards given him. a
mortgage for the same debt, with a covenant te
psy the meney ou the 4th of March, it is clear
that the debt due on the simple centract weuld
be merged in the higher security, sud there would
ne longer remain a remedy te M. on the note.
But I see noesubetantial difference between that
case sud the preseut."

And I msy now remark thdt I can eee ne euh-
stantial difference between the case juet cited sud
the present. Then, again, I thiuk the plaintiffs
are seeking tee much. They, being crediters
holding eecurity, ceuld only, according, te the
rules cf law in England sud which should pre-
vail here, proceed aud rank on the estate for the
ditierence between the value of the security sud
the amouint of the dlaim.

WVhat that difeérence would he, would be rather
difficuit te determine upon the contradictery
statements contained in the affidavits as te the
value cf the preperty. I may very possibly
be wrong iu the conclusions I have cor-ne te,
sud if se I shall enly he tee glad te be cerrected
by un appeal te a superior court.

As I do net knew what hae becu doue since
the writ of attachment was issued that may effect
thie property, the erder will be te set aside the
fiai sud the writ cf attachaient, sec Smalcoun v.
Oliver, 8 Juriet.606.
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