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Turning now ta the cases in the Probate
Division we find only two nocessary to b.
noticed here. The first le The Soltway, ro P. D.
'37, in whicb the short point is how far a
letter of a master of a ship ta hier owners was
evidence against the owners; and it was held
by the President, Sir jas. Hannen, that the
letter was evidence against the owners in re-
gard tg the facts stated therein, but that the
opinion of the master cxpressed in such a
letter is flot evidence.

SEP&c&roc sDA5sMN NOT TO ItIS VOB 1RESTI
TUTI1n OF CONJ.UGAL I11GT-PUBL10 POLICY.

The cther case in the Prolbte Division
which we think it useful to note is Clark v.
Clark, io P. D. z88. Tt may bue reinembered
that at one time it was cotisidered that the
living of husband and wife apart is against the
policy of the law, and therefore that ehe
Court should neither sanction nor e" (,Ce

agreements of that kind. An instance of
this may be found ini aur own Courts iu the
case of Gracey v. Gracy, 17 Gr. 1x.4, where
Spragge, C., refused ta make a decree for aIl-
înony upon the consent of the parties, con-
sidering that.it was ineumbent on the vvifé to
niak-, out a case on the menits for the inter-
vention of the Court. This vîew of the law
was, however, considered by Strong, V.C., ta
be contraey ta the current of the later English
decisions, aind in Hasclerson v. Buskin, which
came before hini in 1873, he dechined to adopt
the rute laid dowvn in Gracey v. Gracey. The
case of Clark v. Clark confirme the opinion of
Strong, V.C. The question in that case %vas as
to the validity of an agreement entered into
by a wvîfe for valuable consideration, and with-
out fraud or duress, that she would not take
praceedings ta compel lier husband ta retura
ta cohabitation; and the Court of Appeal held
that it was a valid agreemn-ct and a bar to
pruceedings fur restitution of conjugal rights.
The cate is also nateworthy froni tle faot that
the Court held that the recital of the agre.
t'lent ta liv. separate, being contained in a
deed ta which the wife was a party, was cvi-
dauce of a contract by lier to allow hier bus.
band to live separate from iber, and that after
aecepting the benefits under the deed, ah.
could flot b. heard ta gay that ah. had not
cantracted, hecause the covenant not ta sue

was entered into only by the trustees and not
by her. The following opinion of Sir James
Hatinen in Marshall v. Marshall, 5 P. D. ig,
was quoted by Baggallay, L..J., with approval:

There has been considerable fluctuation of opin..
ion as to the extent ta which voluntary engage-
ments of niarried persans ta live separate should
be recagnizad by the Courts of law. But sîncethe
decision of the House of Lords in Wilsost v. Wilson,
r H. 1.. C. 53S, it cati no longer be contended that
there is anything illegal or contrary to public
policy in an agreement between married persans
that no suit for restitution of conjugal rights shall
b. instituted by either of them. For mny own part
1 mnust say thit the opinion 1 have formed after
several years' excprience in the administration of
the law in thîs Court is that it is in the highest

tdegree desirable, for the preservation of the peace
and reputatian of familles, that such agreement
shauld be encouraged, rather than that the partie&
should be forced to expose their matrimonial differ-
ences in a Court of justice.

We may also observe that upon the argu-
ment of the appeal the junior counsel for ther
respondent disputed the authority of Marshsall
v. Mlarshall, which bis leader did flot desire ta
impuign, and the Court, though thinking it
inconvenient, nevertheless, entertained the
jniar's argument on this point. See anie,

Vol. XIX, P. 358.

We turn now ta the cases in the Chancery
Division. Webb v. Sonith, 3o Chy. D. zga, is
described by Lindlev, L.J., as an 4«experiment."

jIt was an attempt to invoke the doctrine or
znarshalling under the followingcircumstances,
The defendants were auctioneers and had two
funde in their hauds belonging ta a man nained

JCanning; one oif these furnds consisted of the
praceeds of sorne furniture, and the other was
part of the proceeds of the sale of a brewery,
on which latter fund the dtsfendants had a lieu

tfor their charges in connection with the sale.
CanninÀg, l>eing indebted ta the plaintiff, gave
'hiin a letter oharging the proceeds of the sale
of the brewery vith the payaient of his debt;
this letter was sent to the defendants who
ackniowledged itq receipt, and afterwards paid
Canning the praceeds of the furniture, and ap-
Plied the balance of the proceeds of the
brcwery ta the payment of their charger.
The plaintiff contended that the defendants
should have marshalled the funds ini their
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