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Recent ENcLIsH Decistons,

BVIDENCR—ADMISEIOR BY MASTEBR OF SHIP,

Turning now to the cases in the Probate
Division we find only two necessary to be
noticed here. The first is The Solway, 10 P, D.
137, in which the short peoint is how far a
letter of a master of a ship to her owners was
evidence against the owners; and it was held
by the President, Sir Jas. Hannen, that the
letter was evidence against the owners in re-
gard to the facts stated therein, but that the
opinion of the master expressed in such a
letter is not evidence,

SEPARATION DBRD—AGREEMBNT NOT TO BUE VOB RESTI-
TUTINN OF CONJUGAL RIGHTE~PUBLIO POLICY.

The other case in the Probate Division
which we think it useful to note is Clark v,
Clark, o P. D. 188, Tt may be remembered
that at one time it was cousidered that the
living of husband and wife apart is against the
policy of the law, and therefore that ‘*he
Court should neither sanction nor er...ce
agreements of that kind. An instance of
this may be found in our own Courts in the
case of Gracey v. Gracey, 17 Gr. 114, where
Spragge, C., refused to make a decree for ali-
mony upon the consent of the parties, con-
sidering that it was incumbent on the wife to
makz out a case on the merits for the inter-
vention of the Court. This view of the law
was, however, considered by Strong, V.C., to
be contrary to the current of the later English
decisions, and in Aenderson v. Buskin, which
came before him in 1873, he declined to adopt
the rule laid down in Gracey v. Gracey. The
case of Clark v. Clavk confirms the opinion of
Strong, V.C. The question in that case was as
to the validity of an agreement entered into
by a wife for valuable consideration, and with-
out fraud or duress, that she would not take
proceedings to compel her husband to return
to cohabitation; and the Court of Appeal held
that it was a valid agresment and a bar to
proceedings for restitution of conjugal rights.,
The case is also noteworthy from the fact that
the Court held that the recital of the agree-
ment to live separate, being contained in a
dead to which the wife was a party, was evi.
deuce of a contract by her to allow her hus-
band to live separate from her, and that after
accepting the benefits under the deed, she
could not be heard to say that she had not
contracted, because the covenant not to suye
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was entered into only by the trustees and not
by her. The following opinion of Sir James
Haunen in Marshall v. Marsiall, 5 P. D, 19,
was quoted by Baggallay, L.]., with approval :—

There has been considerable fluctuation of opin.
ion as to the extent to which voluntary engage-
ments of married persons to live separate should
be recognized by the Courts of law. But sincethe
decision of the House of Lords in Wilsou v, Wilson,
1 H. L. C. 538, it can no longer be contended that
there is anything illegal or contrary to public
policy in an agreement between married persons
that no suit for restitution of conjugal rights shall
be instituted by either of them. For my own part
I must say that the opinion I have formed after
several years' experience in the administration of
the law in this Court is that it is in the highest
degree desirable, for the preservation of the peace
and reputation of families, that such agreemente
should be encouraged, rather than that the parties
should be forced to expose their matrimonial differ-
ences in a Court of justice,

We may also observe that upon the argu-
ment of the appeal the junior counsel for the
respondent disputed the authority of Marshall
v. Marshail, which his leader did not desire to
impugn, and the Court, though thinking it
inconvenient, nevertheless, entertained the
junior’s argument on this point. See ante,
Vol. XIX,, p. 358.

ASSIGNMENT OF DEBT ~MARSHALLING~LIEN.

We turn now to the cases in the Chancery
Division. Wb v. Smith, 30 Chy. D. 19z, is
described by Lindley,L.]., as an *“experiment,”
It was an attempt to invoke the doctrine or
marshalling under the following circumstances,
The defendants were auctioneers and had two
funds in their hands telonging to a man named
Canning; one of these funds consisted of the
proceeds of some furnituve, and the other was
part of the proceeds of the sale of a brewery,
on which latter fund the defendants had a lieu
for their charges in connection with the sale,
Canning, being indebted to the plaintiff, gave

‘hitn & letter ocharging the procoeds of the sale

of the brewery with the payment of his debt;
this letter was sent to the defendants who
acknowledged its receipt, and afterwards paid
Canuing the praceeds of the furniture, and ap-
plied the balance of the proceeds of the
brewery to the payment of theiv charges,
The plaintiff contended that the defendants
should have marshalled the funds in their




