
REcENT ENGLISH PRACTICE CASES.

the cases show that a man is flot liable for the an action had been brought for specific perfor-
repetition of siander by some one else. .. mance of an agreement for the sale of land, and
Here I cannot sec how M arescaux caused the the defen dant, who was the vendor, brought a
damnage. It is said in the plaintiff's affidavit counterclaim charging the plaintiff witb acts of
that the siander cornplained of was intended to trespass and waste. Mr. justice Fry tbought
be transmitted to England, but I cannot see that the plaintiff had failed in his dlaim, and
how this was intended by Marescaux. The that the defendant had also failed in his coun-
plaintiff, therefore. is in the dilemma which I terclaim, and made an order dismissing the
have pointed out. If it is necessary to distin- claim without costs ; and also dismissing the
*guish the present case frorn the Great Austra- counterclaim, and ordering that the defendant
lian Gold Mùding Co. v. Martin, L. R. 5 Ch. should .pay the costs of the counterclaim, and
D. i, that case is distinguishable by the affi. that if the costs of the counterclaim should ex-
davit which was used, and wbich stated that ceed half the whole couts ofthe dlaim and coun-
the secretary of the company was informed terclaimn the defendant sbould pay the plaintiff
and believed that the defendant made in Eng. the excess.
land certain representations whereby the plain- The defendant appealed from the latter part
tiff company was induced to issue debentures of the judgment.
and shares, and incur expenses in Engla'nd. Bagnold (North, Q. C., with him), for the
(L. R. 5 Ch. D. 18). For these reasons I amn appellant, objected to the order as to coaits as
of opinion that the application must be refused. being beyond the jurisdiction of the judge. He

BRETT, L. J. :-I arn of the same opinion for had dismissed the dlaim without couts, and
the sarne reasons. then had ordered the defendant to pay some.

COTTON, L. J. :-I have nothing to add. costs beyond the costs of the counterclaim, by
[NOTE.-IMP. O. 11, r. 1 and Ont. O. 7, r. i, way of penalty.

are ?irtntally identical.] Cookson, Q. C., and T. A. Roberts, for the
plaintiff.

JESSEL, M. R., said that no doubt a judge

DYER V. PAINTER. could flot impose costs beyond the couts of the
r. 2, Nosuit by way of penalty. But the order was

bnp. O. 5o, r. 3- Ont. O. 44, r.2 -o 384. only wrong in form. What the judge ineant to
(Ch. D. June 24 -W. R. 105. owst re h eedn opyhl h

Upon the death of the plaintift in an adin dol wast ode the defem ndanto pam hanth
istration action, bis widow ntnd executrix, who he cost flpoe th di tadTh couteraim, ad
bas thereby become entitled absolutely to ber hae hadn fuI powe todoat he ormisdr sihoud
husband*s share in the testator's estate, is en. aebe httedimb imse ihu
titled to carry on and prosecute the action and costs except as tbereafter declared, and then a
the proceedings thereon in like manner as the declaration that the defendant should pay haîf
deceased plaintiff might have done if he bad the costs of the dlaim and counterclaim.
flot died, by obtaining an order of course at the BAGGALLAY and LUSH, L.jj., concurred.
Rolls, witbout the necessity of a special appli-
cation at tbe chambers of 'the judge in wbose

Cour th acton s pedin. - REAL AND PERSONAL ADVANCE COMPANY V
[NOTE.-IMP. O. 50, r. 3, and Ont. O. 44, r.MCCARTHV.

2, ae idnhict.] ___Costs-Defendant- Withdrawal of defence-
Cashs 1' s far as they were occasioned by

WILLMOTr v. BARBER. defence."

[Chi. D. June 24 .- W. N. 107.[C:D UY2..N.oq

IJ'n- 0 55Ont.0. 0, . 1,NO.428 I n this case Fry, J., allowed a defendant to
Irnp O.~5-nt. . 5, r î~ o. 28. withdraw bis defence and ordered bim to psy

.Practg'ce-Css..Discretion o! Judge-Costs b>' the plaintiffs their costs of the action so far as
way ofpenaity. occasiô'ned by his defence(îC.D.i8)Th

In this case, wbich is reported 15 'Ch. D. 96, taxing-master in taxing the couts under this
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