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get down the case for hearing for the session of the Court
which began on the 14th April.

Judgment has been signed and costs of defence taxed at
nearly $700, and an affidavit is filed shewing that the appel-
lant has recently been placing incumbrances on his pro-
perty and has disposed of the equity of redemption.

If the case had been set down, as it might have been
under Rule 812 (2), for the April session, it could have
been and probably would have been heard thereat, as the
evidence was obtained on the 23rd or 24th April; or the
appellant might have moved for a fiat to set down not-
withstanding the absence of the evidence, and the Court
might have imposed terms. The delay has been very great,
and I find nothing which I can lay hold of as an excuse,
beyond this, that it has no doubt been the intention of
the appellant in good faith to prosecute this appeal, and
his solicitor was probably not familiar with the Rule I
have referred to. It does seem not to be very generally
known, but, on the other hand, the general practice has
been to move for a fiat to set down the appeal notwithstand-
ing the absence of the evidence. This precaution was not
cbserved. The respondent has reason to complain of the
delay which now throws him over until September, if the
appellant’s motion is granted, and he is left with the costs
of the action unpaid and unsecured, the appellant’s pro-
perty in the meantime having been put out of his hands.
‘While I express no opinion on the merits of the appeal, I
cannot but see that it turns very much upon questions and
findings of fact, and on the main facts of the case there
have been two decisions against the appellant.

On the whole I am of opinion that I shounld dismiss the
motion with costs, unless the appellant, within days,
gives sufficient security for the payment of the costs taxed
m the action and interest thereon, and the costs of this
motion in case his appeal is unsuccessful,
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