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IN4 TERPRETATIONX 0F SURETYSHIP BOND

Priv:Y Couneil Defines Amount Owners Cou Id.Pay
Without Breaking Bond

0 N JuIy llth, i19, the Privy Couticil handed down a judg-
ment in the case of the American Surety Co. vs. Cal-

gýary Milling Co., an, appeal from the Suprome Court of
Alberta, whieh is interesting ini view of the meaning givon
by their Lordships to certain covenants regarding bonds of
suretyship.

The tacts of the case as reported in the Dominion Law
Reports, briefly, are: The Calgary Milling C'o. was ini need
oft a new grain elevator, for the construction of which they
entered into a contract with a firrn of contractors who agreed
te erect the building for $65,000. The following clause was
part of the agreement :-"Provided that the total arnount 50
»aid by the owner durinig the progress of the work as afore-
said sýhalh fot excoed a sum equal to W'% of the
amounit of work done and niaterials furnished on the promises
at the contract price. And the contractors hereby agree that
the owner shall be and la hereby authorized to retain out of
the moneys payable to the contractors under this agreement,
the suni of 20% of the amount of the contract and to
texp)end( the sanie in thé, manner following, nanioly: To re-
tain such 20%,' until 31 days after the completion of
the worlcs and te pay thereout the dlaims ot ail persons who
have done work or furnished material in the execution of any
Ipïrt of this contract to or for the contractor!a and in repair-
ing the said works or tlnishing any work left unfinished :)y
the contractons" (Clause 14, 2nd paragraph).

The section of the agreement of interest here is section
20 which relates that: "The contractors hiereby covenant and
agree to furnish to the owner a good and sulicient bond te
the satisfaction of the ownor in the sum of $30,000 for the
falthful performance of tbis contract conditional te in-
'demnity and save hariess the owner from aIl suits or
actions of every kind and] description brought against the
owner for or on account of any damages received or sus-
tained' by any party or parties by or trom contracters or thoir
servants or agents in the construction ot the said works or
by or in consequence of any negligence regardlng the sane
or by reasen of any improper materlal furnlshed by the con-
tracters in thie construction theroof, or by or on accoutit of
any act or omission of the contraçtors, and further con-
dltioned for the faltiiful performance and completion of ths
contract by the ,contractors.Y

Contract Net Carrled Out
werk was begun and the, bond was secured, but

Lfterwards the, contracteo's teund it impossible te go
the. werk, wiiereupon the. Calgary Millilng Ce. con-

ie work, but was t.red te spend over $30,000 more
20 per cent. of the, agreed $85,000 wich was in their
r the, compIetion ofthe werk. Action was brougiit

SueyCo. defende4 tiemselvos by claiming that the.
is of tebond had net been fulflled. TiIs vlew waa
y the trial jadge but rqeesed by the. Court of Appeal

oerlormance ef eaii ef whlet
tany rigiht ef recov.ry her.

lte terus, covenants and co n
part of the. obligee te b. pa
proportion, if any, whikh sue',
ashll or may retain of the v

mteriais furnished ia the prg
les., hewever, lu aay event, 1
the. complote performance by

covenants and conditions of said contract on the. principal's
part to be performed. . . .'

The appellants claimed this conditiion was broken ini two
respecta, only one of which is of importance here, that being
that the respondents infringed the. condition as te retaining
20 per cent. out of pnyments miade. In this connection, the
respondenta asked the appellants by lotter the rneaning te
b. read inte the said terins regarding the retontion of 20
per cent. of the contract, price. In their letter they said that
the contractors claimed that section 3 of clause 14 of this
agreement "bindsï us te pay them after our acceptance of the.
bond, 100 per cent. or in full for ail paid vouchers produced
for work done and material supplied on the building; up
te a point whero we have paid themn 80 per cent. of the con-
tract price or $52,000, after which ail payments cease until
31 days after the completion of the contract te our satis-
-faction, when final payment will be 'due thoni. Now it ap-
pears te us that the. wording of this section ot clause 14
is rather ambiguous and you may have interpreted it as
binding us te pay themn not more titan 80 per cent. of the.
amoutit of such paid vouchers, up toa point where w. wil
have paid themn $52,000, or 80 per cent. of the contract price,
after which ail payments cease, until they are entitled te
their final paymont."

In answer the appellants said: "Our company is ef
opinion that payments to b. made te the. contractors should
bo on an 80%' basis, that is, 20% of every payment should
ho retained until the final completion and acceptance of the
work."

Acting on this the respondents paid the contractera 80
per- cent. of the certified accounts for labor and materials up
te and inclusive of November 15, and on November 17 re-
fuoed te pay a furtiier account presented te them.

Judgtnent of the Court
Their Lordshipa' judgmént and explanation was delivered

ini these words.
"The respondents, therefore, did inot infringe the con-

tract if the. true construction is that they were entitled te
pay tilI the. lmit of 80%'I of the wholo contract was roached,
On the ether hand, if they wero only entitled te pay 800/
toties quoties as the certificates were issued, thon, inasmuch
as the total amounts pald amounted te 80%/t of the. whole
contract price and the whole contract had not been fiaisiied,
there had not been enough retained. Thtis question dependp
entirely upon the true construction ef the. proviso above
quotod. Now it is te b. observed that the, 80%7 which
is te ho paid is expressed as a supplement of the 20% whici
is to be retained. The. 20%4 which is te b. retalned la ex-
pressed as 20%'/ 'of the amount et the. contract,, and that
necessarily refera te the total prico. It would, therefore,
seem to follow that the, 80% must ho based on the sme cal-
eulatlon. The. other interpretation would necessitate a cal-
culation whlch would ho praetically impossible exceopt by a
sort of rougit and ready guess-wonk, for it weuld ho noces-
mary for the. giver of the. certificat. te calculate thie amnount
ef wonk doue and materlals furnished front turne te time,'accordlng te the. contract price.' Now te contract ber. Iiad
ne sciiedule prices, and sucii a calculation would, tierefore,
hoe practically impossible accordlng te any reitale standard.
In view of these considerations, their Lordshipi agrea wltii
the. learned Chiot Justice tint the propor luterpretation ef
the. proviso la te hold tint the. respeudents vwere entitled to
make payments for all work certified asw actually donc and
materials as actually supplled, provlded that the. total 0f
sucit paymouts dld net exceed 800% of the, total contract
price.1"

Tii. appeal was dlsmlssed with cests.
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