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answer te pload, as was done in that case,
that the defendants' testatrix was only an
executrix de son tort, and that defondants had
no notice that their testatrix hcd ever rendered
herseif liable to be charged, in the inattar in
question, as executrix det son tort. The action
was on an agreenment by the intestate or
quasi-testator to take a bouse and furniture of
plaintiff and to keep sanie in good repair and
deliver saine up; alging entry on the prani-
ises after the daath of the original contractor
by the allaged exacutrix de son tort, and
breaches, both by the original contractor and
the executrix de son tort. The defendant,
the rightful exacutor of the axecutrix de son
tort, pleaded such a plea as above indicated,
and it was hald to ba a good answar to the
action ; the ratio decidendi is indicated by
the following passages in the judgment of
Kelly, C.B.;:-" The executor of an executor
ruay ba presumed to have assets until hae bas
pleadad a plea of plene administravit. But
the case of an executor de son tort is quite
diffoent. 11e has no powar to possess hinisaîf
of eifects of the original testator, for to thani
the exacutor de son tort had no titie. So that
_primàfacie thora is no reason for saying that
the axecutor of such an exacutor de son tort
is liable for the debts of the original tastator
The stetute 30 Car. 2 was passed to remedy
the avil of the exceutor of such an elecutor
not being liabl.e for deonstavitg. But here
there sens no aliegation of a devastavit, and
as the statute did not apply, the defandant's
plea that his tastatrix was only executrix do
son tort wes good."-Solicitor'8 Jfournal.
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Rosa v. MoLAY.
Notice of trial before issue Issue bok, service of.

IIeld. followiug tllaoer v. Pycit, 5 D. & L. 554, that a
notice of trial given before issue joined, exeept under
Regp Gor. Pr. No. 36, is irregular, snd, tollouwîug 1AfcBeana
v. Duffy, 4 P. Rt. 338, that thse issue book must bu de-
livered before or with the nuotice of trial.

[Chambers, 31ay l311e, 1872. Air. D"ttua.J

O'Brien obtained a summons ta set aside the
issue, issue book, and notice of trial ou the
grounds (1) that the notice of trial waa given
bafore issue joined and befere plea pleaded, and
(2) that it was giron bafora the issue book anas
served. It appaared fira the affidavits filed
that cross-actions of libel ancre peuding betaneen
thase parties, in both of wbnhl the anrits ancra
issued on the lSth April, and the declaration
filed on the 3Oth April, 1872. Tuesday, the 7th
May, being the lest day for plaading. the plaintiff
in this case servad a notice of trial for the Wal-
karton Assizes to commence on the 14th May;-
but defendant net pleading until the znorning of

Wednesday, May 8th, issue could nlot bc joined,
or the issue bookc mado up until that day.

Luton (Pateruon, Bain jý Pateruon) shewed
cause -- Tho defendcnt's time for pleading ex-
pired on tihe 7th, anhici anas aise the hast day on
anhioli notice of trial could bo givan for tbe
Walkarton Assizes ; and the dalay iu joining
issue and serving the issue book was occasioued
by bis wicbholding bis plea until the niext more-
ing. Tise Court anîll uot suifer hlma to profit by
bis ovin anrong, or give affect te bis subterfuge
by setting eside the proceadings: Farrell v.Fzgau,
il Ir. L. Rep. 76. It bas been decided that in
such a case tisa plaintiff may give notice of trial
et bis oann risk: Lowry v. Rtobinson, Il Ir. L.
Rap. 57; Linduay v. .Dowling, Ib. 59. As te
the service of notice of trial bafore issue book,
in Carruthers v. Rykert et al , 7 U1. C. L. J. 184,
Chief Justice Robinson bald thet e notice of trial
la net irregular, although the issus book la nlot
daliverad until the following day.

O'B3rien, contre: - The dafandant bas bean
guilty of ceo subterfuge, for tha daclaration in
eacb of the cross-actions having beau filad on
tbe semae day,1 ha auld bava gene to trial as anel
as the plaintiff, and it ia axceediugly desireble
that botb, these casas abould ha tried at the saine
tua. The plaintiff, boanavar, bas proceeded
under e mistaken notion as te the practice.
Except under the circumatancea mentionad lu
Reg. Gan. Pr. 36, notice of trial cannet ha given
before issue jeiuad: Ginger v. .Pyeroft, 5 D. & L.
554. Tise rule of' court dees not apply bore.
Thc case of Carrutkers v. Rylcert, bas beau ever-
rulad by McBeav. Disffy, 4 P. R. 338, follewing
Recees v. Eppes, 16 C. P. 137; and the practica
is new setthed that tisa issue book sbonld ba de-
livered hefere or witb the notice of trial. H-e
rafcrrad aIse te Riach et eat. v. hItal, Il JJ. C. R.
356, and Youeng et al. v. Laird, 2 P. R 16,

Mr.. DALToN.-A perusal of tise Irish casas
wbich bave beau cited sbeows tbat tbe practice
tisera differs matariehly frein ours, anbicb on this
point is anali settled. The defandant bas taean
ne edvantage to nbieb hae is nlot lagally entitled.
Tbe only question fer nme is anietier issue as
joinad befoe the notice anas servad. It appears
it was net; and as tisa case doas net corne witbin
tisa rule of court, J must inaka the order esked-
costs te ba costs te defendant in eny avant.
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REa STREET.

Quieting. Titles Àct-Evideïbee of Pausessiiua ndt Des-
Nuotire ta peruuluu iii .puuueuuiua.

To coinidklu the rhumn of thse paper titie te the laud in
respect fa ivh'uh a certitfiate of titea us prayed pro-
ductionu or proot of a puver uf attorney tram tisa pateuitee
to oîue Jotu..ton vis required. Scurch had beau miade
for f5 reiitliout sucess. is existence vise ot sw'oia te
poufti'vely by tise petitiouur sud tise ouly evfdeuece ot it
vis au affida il t cre Page, whlo did îîot sviear tisat ha,
isad ex ar aceu i t, aud did not state'his a nus ot knou-
ledge of fts ev. ten-".

Thera vieru also soea suspieious eieeîumstaures witi re-
gard tea sdeait executed apparautly iu purasuurce et tise
liovii..

The oely nvide'uee as ta possession v7as a statjement in the
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