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both parties of the personal recollection of thase engaged in the transaction.
But this is a disadvantage which attaches ta bath parties. If the defendant,
being a rnaoneyed institutian, kept its baaks with care and accuracy, the baaks
aught ta have disclased it at once whether its cash on band xxas $i,aaa in exress
af what its baaks required. On the basis that there was an overcharge of this
amaunt, the defendant must have been guilty af negligence in nat discovering
it an the very dav it accurred. The record daes not disclose that the defendant
is put ta any disadvantage by the delay of tbe plaintiff in making discavery of
the claimed avercharge. Its books, sa far as appears, are in existence, and
shaw its version of the transaction. If the plaintiff's contention is true, the
defendant for many years has had this $i,ooo to use probably without any
charge for interest. We find no graund ta justîfy the action of the trial court ou
the basis of an estoppel in Pais.

2. The defendant also contends that the action of the County Court should
be upheld, because the dlaim of the plaintiff, if otherwise established, on the
undisputed facts, xvas barred by the Statute of Limitations. It appears that the
plaintiff in April, 1878, drew out the balance standing ta bis credit upon the
books of the defendant, and tbat he did not keep- any deposit or account with
the defendant for about two years thereafter. He tben opened a new or further
accaunt. Tbe defendant dlaims tbat the draft for the balance, in 1878, was a
demand for what then was due, and that the statute would begin ta run frorn
that date.' It is well settled that a deposit of this kind is not payable exccpt
upon demand, and tbat the course of business requires the demand ta be made
by a written voucher or check. But checks are only demands for tbe amouints
named in tbem. Hence the cbeck drawn for the balance shown by tbe defend-
ant's boaks, in 1878, was not a demand for the $r,ooa now clairned by the plaintiff.
The defendant further contends tbat passing back the plaintiff's deposit. book,
an this occasion and ail other occasions, after tbe now claimed $i,ooo was cbarg-ed
thereon, was legally a denial by tbe defendant that it had that $i,ooo subject ta
tbe checýk of the plaintiff, and a refusaI ta pay it if demanded ; and thereupon
the plaintiff bad a right of action for its recovery, witbout demand. Ordinarily,
a denial of the debt, subject ta payînent oully on dem-and, is a waiver of the
rîgbt of dem and, and the creditor may sue at once \Vitbouit making dernand.
Ta have tbis effect, the denial rnust relate ta the identical suin sued for. \Vbere
the debtor bolds sucb sum under au honest mistake, bis negleet or refusai of
payrnent, ta amouint ta a \vaiver of a formal demand, rnust occur after bis atten-
tion bas been called ta the circumstances of the clairned mistake, and after he
bas bad reasonable tii*e and opportunity ta investigate the circumstances. On
nane of tbe occasions in \vhich tbe plaintiff s deposit book was written up by the
the defendant, and returned ta the plaintiff, subsequently ta tbe claimed over-
charge, was attention of eitber party called ta the fact of the overcharge.
Heâce no waiver of demand onl the part of tbe defendant arase. On the factS
disclosed tbe plaintiff had neyer drawn a,. cbeck for the claimed $ 1,000, 0 V
demanded it until 1889, and no rigbt of action arase in favor of the plaintiff for
its recovery until then. On these views, neitber of the contentions of defendant
sustains the actioan of the County Court in ordering tbe verdict. Judgmnft
reversed and cause remanded.-N. Y. Law yotrilal.


