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tIPRCANADA REPORTS.

QUEEN'S BENCII.

(Rcported by C. RoBjNsoN, Eaq., Q.C., Repoi*r to the Court.)

MaIÂT V. BAIRNARD.

.ACton aýqainst .r. p.-C.ornvidtOl nter C. S. C. ehi. 92, sec.
18-Right tû om wihu distrcss-C. S. C. eht. 103,

secs. 57, 69, 62. 0. & UT. O. ch. 126.

Defendafit, a Justice of the Peace, convlcted the plaintiff.
under Con. Stat. C. ch. 92. sec. 18, of makilng a dleîurb.
ance ina Place Of worship, and conimitted hlm ta gaol wlth
out tirst lssuling a warrant of distress, whereupon th@
plaintiff hrought trespafis. It appeared at the trial that
the plaintiff was weil known ta defendant, as a boy liv.
ilog witi his parents andi havlng no praperty.

H id. t hat the action wonld not lie, for dofendant was author.
Ized by Con. Stat. C. ch. 103, sec. 59, ta coomit in the tirut

instance, that statut@ applyinz ta this convictian; andi
the warrant waq sufilcient, as it follo-wed the formu gîven
by the Art, whîch contaîns no recital of the groundt for

not ifirst les uling a dist rs.
Qaore, whethcr defendant wanld have been liable if he had

not proveti, an ho diti, the facto whlch luatifiedtim lu

ditspenrifla with distreas.
The warrant committed the plalntif aIea for the charges of

convoying hlm tmn gaol, but omltted ta state the amnount.
HeMd, fol lo)wln L>cksofl Y. C'robb. 1 L. C. G. 17s1, that til
would not make defendant a trespasaer.

[Q. B., T. T, 1865.]

Treqpase, for assaalting the plaintif' and giv.
ing hini in charge of a canistable, and causîng
bum ta be imprisotied in gaol. J>lea, not guilty,
by statute.

At the trial, at Cabouirg, before Adam Wilson,
J. , at the IRst spring assizes, the gaaler was
called, who proved that the plaintiff was bronglit
to g-aol on the l7th af September, 1863, under a

warranît signed by defendant, and remained in

gaal untl the 26tb of September, wben be was
discharged on liabeas Corpus, by an order of
Mr. Justice John Wilson.

The warrant was addressed, as usual. ta ai
constables and the keêper of the gaal, and re-
cited that the plaintiff and anather were con-
victed befare the defendant, one of ber Majestyls
justice s of the Peace, &c., for tbat they, the
Lsaidl Charles Moffat and W. H., diii an Friday
ni ght then lasit past, enter tbe Baptiet Church
during divine service, in South Monsghan, andI
distnrb tbe solemnity of said meeting, by talk-
ing and making a noise, and acting in a disor-
deriy manner ; and it was thereby adjndged that

the 'said Charles Moffat and W. H. for their
offence should forfeit and pay the sum af five
dollars each, and ishould pay ta Benjamin Hal-
sted the suni of ten dollars, for bis caste in tbat
behaîf ; and it was tbereby fnrther adjudged,
that if the said eeveral, anme should not be paid
before the l5th inet., the said Charles Mloffat
andI W. H. ehauld be imprisoned in the common

gaol of the taid United Counties at Cobourg, for
the @Pace of 21 days, unlese the said several
sunis and caste, andI cbarges of canveying the
eaid Charles Moffat and W. H. to the said coin-
mon gaol, be sooner paid ; andI that tbe turne in
and by said convictions appointed far payment
of the snid meveral sume had elapsed, but Charles
Moffiit andI W. H. had Dot psud the saine or any
part thercof, but themein matIe defanît. 66These
are therefore ta conmmand you, the sRau consta-
bies, &o., ta take the said Charles Moffat and
W. Hl., and theni safely convey ta the comman
gaol nt Cobourg aforesaid, and there ta deliver
them ta the keeper thereof witb this precept.

And I do bereby command you, the said keeper,
&o., to receive the said Charles Moffat and W.
Hl. into your cuetody in the sajd cnmmon goal,
there to imprison them for the tpace of 21 days,
unlese the said several smoi, and cams and
charges Of COnveYing theni to the said comnion
gaol, amounting to the furtber suni or
dollars, shall be sooner paid," &o.

A mile of this court of Micbaelmas Terni, 27
Vie., was also put in, quashing the conviction
made by the defendant, upon which he iésued the
warrant.

At the close of the plaintiff's case it was ob-
jected, on the part of the defendant, that tres-
pass would flot lie, as tbe defendant bad juris-
diction over the offence as a justice of the peace,
and tbat be did flot exceed this jurisdiction, ai-
though he migbt bave proceeded irregularly.
The plaintif' contended that there was an excesa
of jurisdiction by the defendant, in bis having
issued a warrant of commitment in the first in-
stance, hie baving no authority under Con. Stit.
C. ch. 92, sec. 18, to issue a warrant to 9rrest
until after he bad issued a distrees warrant and
noa dietrese found ; and tbat that enactmnent was
not affected by Con. Stat. C. cb. 103, sec. 59, antI
that in any event defendant did not profess to
act under it. The plaintiff aise contended that
defetidafit eiceeded bis jurisdiction in direoting
tbe gaoler to detain for the cbarges of cativeyiug
defendafit to gaol, the amount not being weii-~
tioned in the warrant.

The learned judge was of opinion that the
defendant bad jurisdiction to issue the warrant
to commit, and that, witbout first isung a dis-
tress warrant, and also that it was not an ex-
cees of jurisdiction in tbe defendant ta in-
clude tbe costs of conveying to gaol in tbe war-
raut, altbongh as a fact he did flot do sa; b'ut
on this point, mot being clear as to tbe effcct
of the case of Lcary~ v Patrckc, 15 Q. B. 266, lie
i-uled in favour of tbe plaintiff. Several otîter
abjections were taken at tbe trial and in the mule
yaisi to tbe rigbt of tbe plaintiff to mecover, wbich
it je Dot neceeeiary ta advert ta.

Leave was mesemved ta defendant to move ta
enter a noneuit, on the grounds taken; and the
plaintif' bad a verdict for $10 damages.

J. D. Armour, pursuant ta leave, obtained a
ruIe fli8 ta enter a flotsuit on eeveral grounide,
the first 'of wbich. wats that treepasts was nat
inaintainable againet tbe defendant, tbe act coin-
plained of being an act done by bum in the exe-
cution of bis duty as a justice of a pence, with
respect ta a matter witbin bis jurisdiction as
sucb justice, and that he did not exceed it.

Nanton~ shewed cause, citing Learyi v. Patrick,
15 Q. B3. 266 ; Barton v. Bricknell, 13 Q. B3. 393 ;
Mlassey v. Johnson, 12 East 68 ; Hardy v. Ryle,
Q. . & C. 603.
Armnour supported hie rule, citing Cronkhite v.

&ommerville, 3 U. (. Q. B. 129 ; In re Allison, 10
Ex. 661 ; Regina v. Shawu, 23 U. C. Q B. 616;

vack . .Adamon, 14 U. C. C. P. 201.

bIoaaIGON, J..-Upon the firet objection, that
treoPROI wili flot lie, I amn of opinion that aur
jndgmfeflt sbould be in favor of the defendant.
The cause of action was an act done hy the
defetidafit as a justice of the pence, witlî restpect
ta -a matter witbin bis juri8di tion, and lie is
entitled ta the protection of aur statute (Con.
Stat. U. C. cap. 126, sec. 1).
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