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UPPER CANADA REFORTS.

QUEEN'S BENCH.
(Reported by C. RopixsoN, Esq., Q.C., Reporter lo the Court,)

MoFFAT V. BARNARD.

Action agasnst J. P.—Cbnaviction under C. 8. C. ch. 92, sec-
18— Right to commit without distress—C. 8. C. ch. 103,
secs. 57, 69, 62. C. 8. U. O. ch. 126,

Pefendant, & Justice of the Peace, convicted the plalntiff.
under Con. Stat. C. ch. 92, sec. 18, of making a disturb.
ance in « place of worship, and committed bim to gaol with
out first issuing & warrant of distress, whereupon the
plaintiff brought trespass. 1t appeared at the trial that
the plaintiff was well known to defendant, as a boy liv.
ing with his parents and having no property.

H.d. that theaction would not lie, for defendant was author-
ized by Con. 8tat. C. ch. 103, sec. 59, to co-nmit in the first
nstance, that statute applying to this conviction; and
the warrant was sufficient, as it followed the form given
by the Act, which contains no recital of the ground for
not first issuing a distress.

Quere, whether defendant would have been liable if he had
not proved, as be did, the facts which justified him in
dispensing with distress.

The warrant committed the plaintiff also for the charges of
conveying him to gaol, but omitted to state the amount,
Held, followlng Dickson v. Crabh. 1 L. C.G. 171, that this
would not make defendant a trespasser.

(Q B, T.T., 1865.}

Trespass, for assaulting the plaintiff and giv-
ing him io charge of a constable, and causing
him to be imprisoned in gaol. Plea, not guilty,
by statute.

At the trial, at Cobourg, before Adam Wilson,
J., at the last spring assizes, the gaoler was
called, who proved that the plaintiff was brought
to gaol on the 17th of September, 1863, under a
warrant signed by defendant, and remained in
geol untll the 26th of September, when he was
discharged on kabeas Corpus, by an order of
Mr. Justice John Wilson.

The warrant was addressed, as usual, to all
constables and the keéper of the gaol, and re-
cited that the plaintiff and another were con-
victed before the defendant, one of her Majesty’s
Justices of the Peace, &ec., for that they, the
enid Charles Moffat and W, H., did on Friday
night then last past, enter the Baptist Church
during divine service, in South Monaghan, and
disturb the solemnity of said meeting, by talk-
ing and making a noise, and acting in a disor-
derly manner ; and it was thereby adjudged that
the said Charles Moffat and W. H. for their
offence should forfeit and pay the sum of five
dollars each, and should pay to Benjamin Hal-
sted the sum of ten dollars, for his costs in that
behalf ; and it was thereby further adjudged,
that if the said several sums should not be paid
before the 16th inst., the said Charles Moffat
and W. H. should be imprisoned in the common
gnol of the eaid United Counties at Cobourg, for
the space of 21 days, unless the said several
sums and costs, and charges of conveying the
gaid Charles Moffat and W. H. to the said com.-
mon gaol, be sooner paid; and that the time in
and by said convictions appointed for payment
of the said several sums had elapsed, but Charles
Moffat and W. H. had ot paid the same or any
part thereof, but therein made default. ¢ Thege
are therefore to command you, the said consta-
bles, &c., to take the said Charles Moffat and
W. H., and them safely convey to the common
gaol at Cobourg aforesaid, and there to deliver
them to the keeper thereof with this precept.

And I do hereby command you, the said keeper,
&o., to receive the said Charles Moffat and W.
H. into your custody in the said common goal,
there to imprison them for the space of 21 days,
upless the said several sums, and costs and
charges of conveying them to the said common
aol, amounting to the furtber sum of

dollars, shall be sconer paid,” &e.

A rule of this court of Michaelmas Term, 27
Vic., was also put in, quashing the conviction
made by the defendant upon which heissued the
warrant.

At the close of the plaintiff’s case it was ob-
jected, on the part of the defendant, that tres-
pass would not lie, as the defendant had juris-
diction over the offence as a justice of the peace,
and that he did not exceed this jurisdiction, al-
though he might bave proceeded irregularly.
The plaintiff contended that there was an excess
of jurisdiction by the defendant, in his baving
issued & warrant of commitment in the first in-
stance, he having no authority under Con. Stat.
C. ch. 92, sec. 18, to issue & warrant to arrest
until after he had issued a distress warrant and
no distress found ; and that that enactment was
not affected by Con. 8tat. C. ch. 1083, sec. 59, and
that in any event defendant did not profess to
act under it. The plaintiff also contended that
defendant exceeded his jurisdiction in direoting
the gnoler to detain for the charges of couveying
defendant to gaol, the amount not being meu-
tioned in the warrant.

The learned judge was of opinion that the
defendant bad jurisdiction to issue the warrant
to commit, and that, without first issuing a dis-
tress warrant, and also that it was not an ex-
cess of jurisdiction in the defendant to in-
clude the costs of conveying to gaol in the war-
rant, although as a fact he did not do so; but
on this point, not being clear as to the effect
of the case of Leary v Patrick, 15 Q- B. 266, he
rgled in favour of the plaintiff. Several other
objections were taken at the trial and in the rule
njsi to the right of the plaintiff to recover, which
it is not necessary to advert to.

Leave was .reserved to defendant to move to
enter & nonsuit, on the grounds taken; and the
plsintiff had a verdict for $10 damages.

J. D,‘Armour, pursuant to leave, obtained a
rule nisi to enter a nonsuit on several grounds,
the first “of which was that treepass was not
maintainable against the defendant, the act com-
plained of being an act done by him in the exe-
cution of his duty as a justice of & peace, with
respect to & matter within his jurisdiction as
such justice, and tbat he did not exceed it.

Nanton shewed cause, citing Leary v. Partrick,
15 Q. B. 266 ; Barton v. Bricknell, 13 Q. B. 393 ;
Massey v. Joknson, 12 East 68 ; Hardy v. Ryla,’
Q. B. & C. 603.

Armour supported his rule, citing Cronkhite v.
Sommerville, 3 U. C. Q. B.129; Inre Alliron, 10
Ex. 561; Regina v. Shaw, 23 U.C. Q B.616;
Haacke v. Adamaon, 14 U, C. C. P. 201.

Morgieox, J.—Upon the first objection, that
treepass will not lie, I am of opinion that our
judgment should be in favor of the defendant,
The cause of action was an act done hy the
defendant 88 & justice of the pence, with respect
to # matter within his jurisdi:tion, and he is
entitled to the protection of our statute (Con.
Stat. U. C. cap. 126, sec. 1).



