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'whether the note is etil running, or whether it
is overdue and unpaid ; but thtit it ia overdue
and unpraid appears by the replication, and so
there ia nlo defence on that g'ound : Price v.
Price, 16 M. & W. 282. Then i is said that the
note is outstanding iu the hau'..s of third per-
sons; but it was put there by the assent of both
paitLies, for it was put there by the defendaut at
the request of the plaintiffs, and it is stili beld
by those third persona in the sanie capacity.
Taking, therefore, the replication with the plea,
the repliostion i9 perfectly good bith at law and
iu equity. As Mr. Haoll said, suppose the note
outstanding in the hands of tho plaintifl's tbum-
Helves, becausu that would bu the samne thing as
handiog it ta trustees for the plaintiffs, veith no-
tice ta the defendant of that fact. Our j udgment
must, therefore, be for the plaintifsâ.

WiLLE9, J-I amn of the came opinion. On
thu question of pleading I tbink it is better to
follow the ruie iu Price Y. Price. The replica-
tion adds to the averments of the plea that the
note was put inta the handQ of the third persons
as trustees for the plaintifs-, with no right of
their own, and that the defendaut hitd notic-a of
the 'whole transaction, and that the note was due
and unpaid; the parties agreed that the third
persous ehould hoid it under the sains circumn-
stances as if the plaintifsà heid it. Then, if the
note is overdue and unpaid, !here is no answer
to this action. It was agreed under the exieting
circuinstances that au action should lie for the
original consideration, and that I think is the
truc construction of what the parties have doue.

IMONTAGUE SM1TH, J., coucurred.
Judgment for the plaintiffs.

CHANCERY.

LLOYD V. BANIKS.

Incunabrancer-Preir-Ly-,Notice io 7ýrusie.
lu order ta secuire priority t) an incumbrancer on a settied

ehtito, actuis notice of the incumnbrance must b. giîon by
the party ta bo bteeitted by such notice, ta th3 trustees.
ayid knuivledge or tbe incumnoranco acquired by the
(iliunde Ia not salficlent notico e

A trubtce of a settieuent read Iu a newsfppr an advortise.
mnt of au application by the teuant for life for bis dip.
charge under the Ingolveut Court.

Jlid. tiat Ciao knowiedge isu arquired did nut give the as-
msIjei the in.olvency priurity oser a suL.sequient in-

cisitbrancn-, who on application ta ibo truste,, waci not
inforiicci of tho insolvency. thougbi tho trustee had iu
another mattor acted "Pon this knowlecige.

[15 W. IL 1006. JUDO 26; July 1.]
This wns a summons to vary the chief clcrlt's

certificate.
A sett lemnent, dated the 21st of DEcenber. 1852,

was made un the murriage of Thonmas Lloyd with
a Miss Cheese, under which the busband took
the first life intcrest. The defeudaut, Richard
Batiks, was one of the trustees of the settietuent.

Thomas Lloyd, subsequently to the roarriage,
became insalvent, aud on the 27th of January,
1859, a vesting order was made againat hlm un-
dur te Inisolvent Dubtora' Act. An advertise-
ment was publisbed iu a country newvapaper of
bis intention ta apply to the Court for bis dis-
charge under te lusolvent Dubtors' Act. Titis
advcrti!:enîeat the defeudaut Banks adinitted lu
bis cro.ýs-examinatiou to have read early in the
year 1 8S9.

On the 22ud of April, 1859, Thomnas Lloyd
obtiied bis diseharge, under the Insolelit
Debtorsý' Act. No formai notice af the iusul-
vency was at titis timne given ta the trustees of
the eettiement, but iL was admitteat that Banks,
who was a solicitor, had for anothur purpose,
upon the knowledge acquired by reading tha
advertisement, treated the itnsoivency as a ftact

On the Sth of October, 1861, Mrs. Lloyd died;
and ou the 4th of Novumber, in the saine year,
Thomas Lloyd executed a mortgage ai bis life
interest ta the defendant Shepherd. On the lst
of Mlarcit, 1662, formai notice of te mortgage
was gîven by Shepherd ta, the trustees of the
suttiement, and in a reply to an inquiry made
by theu mortgagee at tbe samne Lime te defendaut
B3anks on the 12th of Mardi, 1862, stated that
the trustees itad not had notice of any incuin-
brance prior ta Sitepierd's mortgage.

On te 25th of February, 1864, formai notice
of the insolvency vas given to the trustees af
the seLtk!,i.ut by te assignues under the inol-
vency. The citief clerk in bis curtificate gava
thte nssiguee under thte insolvency priority ovpr
the rnortgagee, aud te present application wii
ta vary the certificatu ity declaring that the
w.ortgague ivas entitied ta priority over Lue as-
signes.

Jevsel, Q. C., aud Kingdon, for the mortgagee,
contendea that tie advertisement vas not notice
A trustee was not bouud ta recolleot what ha
saw in a newspaper. eion con.stat that iL vas
truc. Anyhow, it vas not notice af r» discitarga,
or of a vesting order. It oniy profes3sed to be
notice of a petitian ta the Insolvent Court.
They cited Sprait v. Ilobhouse, 4 Btng. 173;
Aleux v. Bell, 1 Haro, 73; Re Barr'e Trustes, 6
W. R. 424, 4 K. & J. 219 ; Be Alkineon, 2 D.
M. G. 140; Poster v. Cockerell, 3 CI. ê. Fin. 4K6

Pearson, Q. C., and H. B. Mfiller, far the as*
siguce iu insoivency, caueendud that it was the
duty of the trustee upon reading tic advertis-
matît, to liave ascertaîned the facts as ta the
iusolvency, and it must bu presumed titat lie di3
so. Hoe did in fact act upan iL for another pur
pose, and bu could flot say that hie bad not no-
tice. If knowledge iad been actually acquird,
fortual notice vas immaterial. The advertise-
meut vas af a petition for the insalvents8 dis-
charge, vitich could not be made tili asuer the
vesting order. Titey cited Tibbits v. George.
Ad. & Ehl. 107; Browne Y. Saîsage, 7 W. R. 5;1,
4 Drew. 635.

.Ies3el, in reply-Iformation acq uircd alitinde
15 neither knowledge nor notice; Fo-ater v. Cock.
crell; Re ,elkinso;i, Sudg. Ven. nnd Pur Iltb
ed., 1006.

July ].-Louo ROILLY, M.R , afier staVnîg
titu facts, coutinueci :-Thîe question is whether
the fact of Batiks liavingr set-n the advertiseilic5:
iu te newspccper, anîd i-hieved it ta be ttue,
constitutes notice of ihc the assignees c.11:
take adyautage. 1 think it does naL. He cer-
tainly liad kinowiedge of te iact, sand acted UPO"
iL. Di't t1int, is Tnt the samne tbing as notice
It is clpar that belief or disbelief ai ivhat lie S-SW
iii the newspi-per ctcntiot affect the quxestionti f
notice. It cannot depend upon his recoiiectine
or not whitL lie saw. lie wýs not bound tn lit
lieve or recolleet vtat ho sav in a newspatpei
Information by a strauger wouid bu cleuriy il'-
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