
Tiie to mone.ys from void po/icy.

the defendants, and the carnpany, instead of electing to pay the
mnoney voluntarily to, the person they thought ent'tled to it, at-
tempted to discharge themselves by paying the money into Court.
It is this %vhichi makes the difference betveen the two cases.

The Wagering Act makes every insurance which offends against
it " nuli and void to ail intents and purposes iwhatsoever." If the
compariy choose, notwithstanding the statute. to part with their
money, they act, as Mr. Justice Osier says, as a respectable coin-
panie usually does, but it is none the less a voluntary payrnent an
their part. They rnay regard the termns of the policy as between
thernselves and the assured or beneficiary and rnay elect ta pay it
to any person whorn they think, entitled, but when thcy ask leave
to pa it into Court, their right depends, not upon what thev think
proper to do, but upon the legal status they possess, as trus-
tees or debtors. In either capacity they are entitled to pay into
Court, and the Trustee Act provides them with a discharge frorn
]iability. If there is no liabi]ity, aiid this cornes ta the notice of
..he Court, an order for payment into Court and for thc discharge
of the insurance comnparly ovght flot ta be made.

1In re Bjt,24 O.R. 397, the question as ta whether an insur-
* ance company is a trustee of the insurance maney or rnerely a

debtor iii respect of it, ivas not finally settlcd, but the Divisional
* Court applied the provisionis of the judicature Act (RS.O. 1897,

c. 3 1, s. 58, sub-s. 6) in their favour upon the -round that they accu-
pied cither one position or the other. In J'Vortliinglon v. yGulrtis
the inoney having, bc'n paid over ta the father as administratar of
thle son, the Cour-t %vas of opinion that 'Io one could utilize the
statute as a defence except the carnpany itse]f, and that the ques.;
tion as to the person cntitled ta the inonev mnust be dcterrnined' as
if the statute did not exist. If that was ot so, theni the Court
couud -ive nu relief because of the illeg-alityl of the transaction, and
the party w~ho liad got the inanley couldj keep it. The decision of
the Court was based an a considez ation of the circurln.stanlces under

~~hich the father had effected the policv whethcr in fact lie had
(lone su for his Own benefît, and with hlis ownq mancy, or whether
lie liad so conistitutct hiiself a trustce for is soni that the latter, or
bis estate, Wcre really' entitlcd ta the rnc,'nev as lgainst the fa the,.
And this was dcecidedl %vitlîout referenco, to the liabilitY' of the insur-
'Ince compaux'Ill u1pon1 tho PoliCv but upon01 the antecedent circumn..r stances arising frorn the deaiings ai the father , wvlich, it \vas


