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Ure, ruu!it h« niidentooJ, u ma)ort *t abimduuti cnit-

tttOf in thu ukt ot° the wonl* nny " Act of Fiirliuinenl," to

have reitKweii and repeated (he restraint lin|)09ed an

rolonlitl IcKixlation, by the ArU7 & 8 Will. III. cnu. -n,

Soc. '>.-6 G.;o. IV. c. 1 14. Sine. 4!>, and .'< & 4 W. IV.

c. fi9, 6t). already quoted ; while the coiicliiilini; part nt°

(he provian, t'runi ipecial cotMideratioiiA, protocti nt^ainht

repeal or alteiation, the clasii uf Provincial btutiites, uf

which mention hiii just htv.i\ umilc. In ndoptliif;. tlx-re-

fore, the cnnilructioii, vvhicli the Court putg on the Sta-

(ute in question, the principal test of a aound and ^nod

conitruction is found, in (he circnmstaurc of itn rcconcil-

inj; the proviso with the pniview or body of tho atntuto,

and the aevoral clauiea and partii oflhe statute, as well an

i..s particular parts of tho proviso, with each other , thus

eivinfl; full and entire cll'uct to the whole statute, nccurd-

ing to the intention of the lc,i(iiilature, nud the sense and

meaning of itj enactments. Although the reasonable and

£roper inrerpretatien of the statute, as understood by the

ourt, IS thus cstahlishcd,('X ii'scn i/itis actus, without the

aid of extrinsic circumstances, I may, ]ierh.'^p8, be al-

lowed, so far to refer In the debates in the House of Com-
mons, in relation to this statute, in its progress throusb
(hat House, |)ortians of which have been cited in the

argument of tJiis case, as to observe, that ihcsa debates,

an reported, seem to confirm the ronstructinn which has

been put on the concluding part of the proviso ; in.x^much

as the protection of tho Tenures Act, in parti r, as

altered and amended by the suspended Legisin
,
(a)

gainst further alteration by the newly c< luted

Legislature, appears to have furnishcil thu imme-
diate motive for that part of the proviso. On the

grounds now stated, the Court can entertain nn doubt, that

(he first reason, which has been assigned, for the supposed

invalidity of the ordinance, namely, want of power in the

present t'rovincial Legislature, to suspend tno Statute 31
Charles II. c. 2, is without any foundntion whatever.
The second reason, ur^^ed agniniit the validity of tho

ordinance, is derived from the fact, that a proclamation

wa« issued,for convening the Special Council on the Pth

November, and that the ordinance was passed on the 8th

of that month. It is to be observed, that the act, under

which the pieseiit Legislature is constituted, prescribes no

form in which the Special Couiicil is to be convened, nor

does it require any specific interval of time to elajise,

between the notice of a meeting, and the actual meeting
of the Council. The third section enacts " that it shall

be lawful for the Governor, with the advice and consent

of the majority of tho councillors present at a meeting
or meetings, to be for that purpose, from time to

time, convened by the Governor, to make laws, &c."
The manner of convening the Special Council is, there-

fore, left entirely to tho discrclinu of the Governor. The
«rdinanc« which is objected to purports, upon the face of

it, to have been enacted by the Governor " with the

advice and consent of the Special Council for the affaiis

of the Province, constituted and assembled, by virtue of

nn act of the Parliiuncnt of the Uniltii Kingdom of (ireat

Britain and Ireland, passed in tho fir^t year of the reign

of Her present Majesty, intituled," an act to make tem-
iwrary provision for the government of Lower Canada."
The Proelamation of the 9th Nov. is olTcrcd as presump-
tive evidcncCjthat there was no Special Council conven-
ed on the 8th. But this is an averment against the truth

of what is stated in the ordinanee, by the legislature itself,

and cannot, therefore, be received. (6) Acts of the

I.egislaturo are rernrds of the highesi authenticity and

authority, affording the most iibstoiutn proof re). They
admit, therefore, of no contradiction, or proof to impeacit

the truth of what is expressed in them. This Court

(a) Vide Pro» : Slut: P. G«o : IV. c. 77.

{bj Vidt Co. L. SCO. a. K Cutu. Dig. r. Record F.. p.

170,

(c) 1 Gilb. CT. p. U. 1 St. p. S. p. 161. 1. Fh. on
fid. ZU,

rnunot, (h«refnr«,«n(ci1uin such a ground,(Dr lui)i«ar,liin|

Ihv validity of the ordinance.

Tlie tliird reason urved against tbu ralidily of th«

ordiiianre is, that the Special Council has not been ap-

pointed by Her Majesty.

Hv the iA ifclkuii ut'tlin act I Vlciorla, ch. B, Her .Vl»jti.

ly nihy •mioiN/t er mny aithnrnt llie (Jitrnnur i» appoint

tlM Nprclal ( oiinirilorii, who are lu ruiu|K»e <lie »<|>ecl«l

Council, lilsiiol, ihei'ffurfl,uvor«>Mi',v. under ihln aci, thar

the iiHiMiiialt appointment oi' aepclal i uiiiinelliirs aliuiilil

prucefd from Her Vliijotv.

riirKruuiidinn which the ralidily of Ijie oidhiHiice has
been iinpoacbed btliig dUponed ol, we cijiie now tu Ihw

second gi'iicral grouud.on which the applluaiit'ii i\^\\i tut lie

wilt of NaAcii) ( uryiiii has been urged I hit ||><»')id in de-

rived from the firnt section of Iho urdinaiiee priMcil un tlia

8lh Nnveniber, by which it Is enacted " lliiil im JihIko or
" Justice of the Pence »hall hail or try any pe rnoii oi per>

sonii ciinimlttrd as mentioned In the uidlnaiice, willioiil au
order I'i'oni the (iovernur, &c." it has been cunliiulrd

that the word "Judge," in this ordinance does not coiujiro.

hrnd tliis Court, and, that theiefore, uo reitmiut lius ijveu

laid ou iu power to bail the pri«uner.—'rhU point was railed,

and detuiiuliicd by the Court ut' King's Ueiicb, hi Knitlund,

nearly I5U yettis ago, which detcrniiiiatlon baa since con.

tinned to be law there, and thercl'uie, very linle need bn
said on this part of ihe subject betoie ii>. The words uf tlia

onllnauce now referred to, Imvu beru copied from lliu

En^li»h iitatutei, by which the tlabnuiLorfu* Aclliua been
at ditl'erent periods sutpcnded, in Kn^luiic. 'I lie same
Interpretation of IbeKo words, as now cuiilerJed for, was
urged ill the case of the King t» th* huH olitrrtry ifiid others

ill tbereignot Will' HI. (c)and wasthen held to be errunroii:),

it being deterniiued, that the woidtin qiivstiuninchidml tlie

Court of king's Ueiich, and reslialned tliut Coiiit from
bailing tho piisouertf, charKed with the oHenccs niuiilluuvd

III the statute suspending tliu llabtat Curput Act.— '! his de-

cision has since been acted upon us law, Iroiu thut period lo

the present, us may be ascertained by referring to tlie cases

which Uavo since oeenrred. In the cuse of the h'iti^f ri.

DtiiHifd, which was cited by >lie prisoner's counsel fur the

purpose of establiahlng a dlft'erent proposition, no ques-

tion was raised on this point, it being taken for granted that

the Court liud no power lo bail the prisoner,

The third and last ground, on which the Court is call-

ed upon, to issue this Writ of Habeas Corpus is, ihr.t

there is no discretion in the Court, to grant or refuse it,

and that it must issue, as uf course, even though, after

it has been issued and rt turned, the prisoner must be re-

manded.
This propositition, if true, would not be consistent

with the general wisdom of the law, which does not re-

quire acts of authority to be pcrfuimed, which can be of

no use, to the party who solicits them, and would be per-

fectly nugatory. But it is, we think, erroneous. It is,

altogether, within the discretion of thisCourt, to grant or

refuse a Writ of Uabcaa Corpus ; and convinced as we
are, that if tho Writ were issued and returned, we must
necessarily remand the prisoner, on the grounds which
have been stated, our discretion would be ill exercised, if

we were to issue it. The case of ihc King vs. Despard
was referred to, in support of this ground, hut no such
point was agitated in that case. The authority which
gave occasion, for a time, to the supposition, that a Writ
of Habeas Corpus was to be issued, as of course, was that

of the King vs. Flower, (d) in which a hasty dictum fell

from Lord Kenyon, that was supposed to warrant this

proposition. £ t this point, afterwards, in 1820, came
under consideration of the Court of King's Bench, in the

case of the King vs. Hobhouse, (<!) and the dictum of

Lord Kenvon,was then held to be infounded in law. On
the ground of authority, therefore, as well as of reason,

(c) Vide 8 Mod. p. 08 and Rex. vs. Bernard! in notii,

Holt's rep. p. 81. 1 Salk, p. lO.-Kex vs. Despard, 7 TK,
p. rjfi.

(fl) 57 Vol. state Trials p. 1023. 8. T. R.B14,
iO 8 «. ^ A. no.
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