
ROWE v. HAMIL TON.

anre Co. (1917-18), 41 O.L.R. 108,538 (Can-. S.C.R. 169; sud( sec
also R v. Seottish Union and National insurance C2o. 992)
17 0. W. N. 166, 46 O.L.R. 291, ante 77. The motion *w-as, heardi
in the Weekly *ýCourt, Toronto. ~lDEOJiawiwjd
ruent, Said that he had grave doubt as to the poss>ibilitNy of a
motion suich as this being successfully mnade. Lt hand be(en 11(11

thtan action may be stayed as vexatious and as an1 abuseu of
the provess- of the Court where a p1aix4tiff eksto litigate imters
already adj.'udlicated upon adversely to hini. -No case wa citeti
sud nouie could be found goîig tW shewý\ tha ai pLaitiiff ba.s the
right to attark a pleading of the defendan.iit in the sain Va.
It aperdthat the most he could do was to pladth formai
judgxnent aud rely upon it at the héaring. But i ihis a4ýion
there wais much difficulty in determixing wheùthe(r thie former
adjudication prevented the defendants fromi now se(ttinig upi thev
miatters relied upon; and it would be highly îiiexpieni(jt to attemlpt
to dliscuss or determine the problems thus presented. Th'le
matter mutst be left Wo be deait with at the triail, whevn the ise
actuafly Wo be tried become more distinctly fommuai-tedl, sund the
e-,yidence relied upon is present cd. The motion failed anmd should
be dit«missed with costs, te be paid by the ptaitiffs to thedfe-
ant in1 81y event. H. J. Macdonald, for the plaintiffs. W. J.
134-saon, for the defendants.

'Rowa v. HAmi-LT0N-MiDr>LEToN, J.-ApnlL 21.

C'oniradi-Sating Logs--Adion for Price-Inferiorîty of Liun-
ber Deliterd-Counterdaim-Dam<zge,--Co8f.-Action tç) recover
the price of sawîng logs for the defendant and for certain minor
items. In the defence and counterclajin the allegation was
made that the lumbe)r was not eut from the legs i accerdanice
with the tenus of the contract, snd that in the resit, the defenid.nt
ii,4 reýceived1 so mueh înferîor luniber that the loss --o ocràasioned
had resulted i dinages Wo an amount exceeing the ioiunt
due t~o the plaintiff. The action and counterc,lim were friedl
without a jury at Oweii Sound. MIDDLETON, J., in a written
judpnent, said that the evidence was far froin isctoy

asdetails were alxnost entirely lacking; but he waëi sitisfied( that
the himber wqs flot cut in accordance with the'conitract, iuid thaint
the defeindant bail sustaiued substaritiail damaige by reason of
the breadi of contract. The.claim m=dk by the, defendait, wals,
however, too luÉge. The temptation. was always present Wo the,

plitf eo ut the luxnber in such a w-ay as Wo give the greatest
pmble quantity of feet (board measuire) witi thle least Possible


