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The result is, that the plaintiff cannot enforce the contract
he sets up and insists upon; and, never having been willing to
carry it out according to the defendants view of it, has no claim
upon them in respect of it.

The appeal should be allowed and the action dismissed.

LENNOX, J., concurred in the judgment of the Chief Justice.
RippEeLy, J., agreed in the result, for reasons stated in writing.

Rosg, J., also agreed in the result.
Appeal allowed.
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Appeal by the defendants from the judgment of Kervy, J.,
12 O.W.N. 394.

The appeal was heard by Murepira, C.J.C.P., LENNOX, J.,
Frrauson, J.A., and Rosg, J.

E. G. McMillan, for the appellants.

H. H. Dewart, K.C., for the plaintiff, respondent.

MereprrH, C.J.C.P., in a written judgment, said that the
plaintiff’s son was killed while working as a teamster, loading
gravel in a gravel-pit. The gravel was under a cover of frozen
earth  and snow, which had not been sufficiently removed, in
consequence of which the men, in loading their waggons, were
obliged to work in a stooping position, under, or partly under,
an overhanging surface of such earth and snow, a part of which -
fell on the plaintiff’s son and killed him. The gravel was being
taken out by the defendants by the teamsters at so much for each



