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and one for whosc benefit that duty iS iînpoSed is injured by
failure to pcrform it, the authorities are clear thaf prima
facie, and if there be nothing to fthe contrary, a riglit of
action arises.

But that prima facie riglit disappears wheu a llnding of
contributory negligence iýs properly reached. If fliere was any
evidence fo warrant the conclusion at whici thec jury arrived
in regard fo the negligence of the plaint iff's late liusband,
1 should, I think, in ftic present state of the law, be obliged
to dismias the action notwithsfanding the negligence of the
defendanfa in not tcovering the dangerous winzc or "glory
hole," and in failing to supply Pressick with a proper
wrench. But fliere is, in my opinion, no evidence whatever,
to support flie particular and only finding of the jury that
Pressiek was negligent in not using witli more care the
defective wrench given him by flic defendants with know-
Iedge that he would have to use it in a place dangerous
because of the'ir ncglect. The tiglitening anai loosening of
the swing nuf required the exercise of great force. The nut
had to bc unscrewed every fime the drill was set for a. new
hole. The machine niight have been more safely placcd for
the loosening of the nut if the valve liad not been on the
side on whicli if was at the time of tlic accident. This was
the contributory niegligence which the defendants souglit
to, prove Pressick gui]ty of. By their verdict the jury sliew
that tliey rcjecfed this contention and acceptcd flic* evidence
that the drill was properly placed. If if had been turncd
into fthe position suggesf cd by defendants as the onlv pro-
per one, tlie peril resulfing from a slip in fightening the
nuf would have been thec saine as would hav e existed in
Ioosening the nut with the drill in flic position it aetually
occupied. The jury found none of flic grounds of confribu-
tory negligence -ought to lie established by fhe dlefendants,
but evoked hy some obscure process of reasoning a ground
which is in my opinion unsupporfed liy any evidence. Enter-
taining this opinion, I rejeet their flnding and direct that
judgment bie entered for the plaintiff for thec damages found
by the jury, $1,750.

There was, 1 may add, evidence fo warrant a verdict for
a much larger sure. The plaintiff is also entitled to lier
costs. Sfay of thirfy days.


