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of the defenda.nts, for whieh she is in no0 way responsible.
And why should the "estate" pay? It is easy to speak of
"4costs out of the estate ;" but that ineans that the inniovent

beneficiaries under the will have to pay for the mistakes of
the executors, a resuit which I shall not bring about if it is
my power legally to prevent it. There are two, innocent set.
of persons (ini the assumption that the executors have acted
upon the advice of the Bolicitor said to have been first con-
sulted), namely, the beneficiaries and the eentors theni-
selves; on o>ne of these must full a lms; it is clear equity that
the lass should f ail upoll those whose mistakes eceasioîied it.

The Rules leave the costs in my discretion, subjet to the
provision, Rule 1130 (2), that " nothing herein contained :zhaiI

deprive a trustee, xnortgagee, or other person of any right t.
costs out of a particular estate or fund to which hie w(iuld lx,
entitled according to the miles acted upon before the Ontaxrin
Judicature Act, 1881, in courts of equity."

There can ho 1n0 doubt that the usual nile was and je that
if litigation is occasioned by difficulty in the wîlI, theý aet of
the testator himself, the costs should be borne by the estat.
of 'the testator, in some cases the particular f und; but I do
not find any such mule laid down where there àa no diffieulty
at ail in the will, and the litigation je occasionedl by the.
wmongful though honest act of the executors. And the fact
of legal advice being taken does not take the case any further;
that simpjy establishes good faith, and lias no further effect
Ainongst nany cases 1 find Taibot v. Marshfleld, 2 Dr. & Smi.
285, L. RE. 4 Eq. 661, L. R. 3 Ch. 622. There the truistees,
had acted in good faith (see L. R. 3 Ch. at P. 625), and the
Vice-Chancellor liad, in fixing the costs up to the hearing
of the plaintif! s in litigation, occasioned by the wrongfili
though honest acts of the trustees, at the sumn o! £200,
dimected that the defendants should pay that sumt out of the
estate. The Court on appeal, however, held that the defondl-
suts should themselves pay these costa, the resuit being (p,
633) "'to leave the hostile parties to pay their own coat, ()f
the proceedings, and exonerate the general estate o! the tesla-
tor.Y Even in England it wilI be seen that theme was no riie

reqiiring the payment of costs o! executore or tmustees out
o! the estate or fund. And the cases in the Eulish Courts
as to the protection to be given te executors should, in niy
humble judgment, bie read with caution as applicable to rasa
in Ontario. There the executor bas no riglit to coinpenq@t-


