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PRESUMPTION 0F LiFE AND DE tTL.

at least until such a period as may ho looked
upon as a superior Iixoiit of the- duration off
human life ; and the second, extonded appar-
ently by analogy froin the I3igamy Act, 1 Jac.
1, c. 11, and the 19 Car. 2, c. 6, enabling re-
versioners or lessors to re-enter without proof
of the death of the eestuis que vient on the
lands held bv tenants for lives-that after an
absence of seven years 'n thout communication
throughn any likely sources, the ahsentee will
bo presumed to ho dead, se as to justify dis-
tribution of property in whichi he is ioterested
on1 that assomlption.

The question in -Pe -eenlam's T",u8ts was as
,to the practical resuit of thesc twoe mies. A
great number of cases having established the
priniciple that tiiis prcsumption of dcath at the
end of seven ye'irs is totally irrespective of the
date of death, and that the ones cf proviug

iahat any partieular date lies on those who
,illege it ;the \ ice Chancelier stretcheci this a
býttle further, and on the failure cf this proof
dealt witb the fond on the opposite hypothesis.
It does not, hou evor, follow in these cases
that because the on us of proof is on eue dlaim-
sot the Court w ill, on bis failing to adduce
proot, au ard the fund to the ether.

A more correct view is to regard the Court
as rcquirirog a particular claimant to adduce a
certini proof hefore it will aet in bis faveur,
but oct necessarîly, in default, acting for the
oppposiog claimant.

Io le Benhom, a legatee under the will cf
a testator who died lu 1S60, had disappeared
in~ 1854, and his representteos n oye held eni-
titled as against those of the testator.

Sncb a decision is evidently inconsistent with
the mule laid dowu hy the Court cf Exehequer
Chamber after an elaborato discussion in Ye--
3)000 v. Poc, 2 M. & W. 913, that " presump-
tin relates eî.ly te the fact of death, and the
time, wheoever material, must he a subjoot cf
distinct proof." The action in that case was
in ejectmient, and the cause cf action are7se on
the death of a person who had disappearcd
tweoty-five years before action bmeught, se
that it was material with reference to the Sta-
tuteocf Limitations whether the death could ho
presumed te have occurred at the eud cf the
sevon years.

Judgm ont was given fer the defendant on
the ground that proof of death withiu twenty
years had not heen sbown.

Assunîing the authority cf this case, itwould
he necessary te hold that under circnmstances
like those in BRe Ben/iam ne dlaima could ho
made threngh themissing legatee. But thon
the question arises bow could the next cf kmn
claini on the hypothesis of a lapse, as for tîsat
purpose they must, prove that the legatee pre-
deceased the testator, and there seems tebe
no escape from the conclusion that the fo01nd
must romain in medio. This the Courts have
heen meluctant te docide, as the following cases
show.

J9ewley v. JVi;sajeld, 14 Sim. 27.7. A. dis-
appears (we usethewords in tho sense cf

being last heard cf) twenty mouths hefore his
fathor's death intestate. lus enîy brother was
treated as solo uext cf kmn on bis giving secu-
rity te refond. -Ex parte C1reed, 1 Dr. 235.
A legacy is bequeathed te A. by a tostater
who died less than seven years aftor A.'s dis-
apppoaraoce, cn condition cf A.'s surviving
a porson who prodoceased the tostator by a
few weeks, and in defanît te A.'s issue. The
latter wero net allowed te recoive the legacy.
Lamtbe v. Or ton, 8 W. R. 111. A., wbo disap-
pearod four years heforo tho doath of an intes-
tate, hold te have survivod him, and that the
on us was on porsens disputing the dlaim of A.'s
representativos of showing that A. was nct one
of the next cf kim ]9unn v. Sneseden, Il W.
R. 160. Pmoperty was distrihuted on tho sup-
position that a legateo who had disappeared
tbree year's before the testator's death sorvî-
yod him and died afterwards. The samo was
doue in T'homas v. -Thomas, ibid. 298, the Vice-
Chancellor cbjocting te the form in which the
mbl was expressed in the marginal note te
tho former case, namnely, that a person oct
heard cf for seven years must bo taken te have
llved te the end of tho seven years, but sub-
stantially me-asserting it lu the form that a per.
son must ho taken te have lived until the lapse
cf a reasonablo time from bis disappearance.

It must be admitted that we have bore, if
net a streng concurrence cf authority. a series
cf decisions hy an able judge, establishing a
mile practicaily equivaleut te that asserted by
Vice-Chancelier Malins, for wo do net sec hew
they cau bc othorwise explained, but we can-
net discover a sufficient foundation for such
a mule, and we have good autherity for saying-
that a person claiming under a will or intestacy
must prove bis title. Accordiugly, in -Re Ben-
ham's Trusts, Lord Justice Roît discharged
the Vice-Chancellor's erdor, ebserviug that the
case was eue, net cf presumption, but of proof,
and as there was net proof for the Court te act
upen, fnrther inquiries ruust tiierefore be
made. No douht, i a case w-bore a persen
has disappeared more than seven years before
the deatb cf the testater cm intestate, the dlaime-
ant may rely upon tbe presumption of such
person's deatb at that date, but ho will net he
alicwed te estahlish bis title hy insisting (as
was in effect done lu _Duen v. Snowden) on a
presumption cf life for three years and death
in the memainiug four. Even in the fermer
case we think the timie on which the prosump-
tien arises tee smal], at ieast, lu the case cf
personal estate, whicb, if delivered te tbe
wrong persen, may be irreceverably lest, and
we sbeuld prefer a robe that the prcperty
claimed should he secured lu court and the
inceme enly, ur.til further years had elapsed,

dealt witb. On the other hand it is desirable
that some provision shoubd ho made towards
qnieting the possession cf those w ho arte aibow-
ed te receive the property, and we helieve that
ours is the enly one cf the Enropean States lu
,which, in the event cf the returu cf the absen-
tee, after an interval however long, the posses-


