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%VHITEWO0D V. WH!TEWOO>,

Pa.yienti mb Court- -Izfant's fuind- Zrueske- DisQretion- Costs-
Taxation-Interlocutory mtotAld is

The defendant, having in her hands a fund to the benefit of which the
plaintiff, an infant, was entitled, asserted that, by the terms of the trust upon
which she beld it, she had a discretion as to the application of it for the
l)enefit of the plaintif., She nevertheless paid the tnoney into a bank to ber
owNv credit as trustee for the plaintiff and agreed that she would iiot use it
except for bis benefit, and would pay it to bim at t-ajoýîty.

Held, that the defendant was a mere trustee for the plaintif, without
the discretion which she contended fer; and a sumnary order, (mnade
hefore delivery of statement of dlaimi in an action to recover the fund and
for an injunction) requiring the defendant to pay the fund into Court, and
thereupon perpetually staying the action, was atirmed.

In r-e /Umphriec, Mortimner v. Iuhinries, 18 P. R. 289, approved.
Where an interlocutory motion was disrnissed upon preliminary

objections ;

H'?/d, that the taxing officer had a discretion to disallow to the l)arty
opposing it the 'costs of affidavits filed in answer to it.

Fyrte, for p]aintiff. Carev, for defendant.

I3oyd, C., Robertson, J., Meredith, j] [Ma î.

WATKEFIELD V. WAK1tFIILLD.

fl'enatt foer /i/e-Reenezeal of leams- Carrvig on bmsiness on penLises-

A %vido% was entitled under lier busband's will to tbe use and enjoy-
ment of aIl bis property during her life. It wvas conceded that sbe %vas
etntitled to the enjoyment in specie of the personal estate. The testator
owned a brick-field on leasehold land, which was a going concern at the
time of his death. Thbis and the plant in connection tberewitb the tenant
for life took possession of, and went on with the working of it. She put "

other assets of the estate into this business and extended it, and wben she
died it %vas still a going concern. At the expiration of thie terni of ber
husband's lease, she obtained a new one, covering a larger area of land.

.fIdd, NIEPEDITH, J., dissenting, that the widow, having elected to
carry on the business on these preniises, did so for the ultîniate benefit ofM
tbe estate. Sbe was entitled to aIl the income, earnlings and profits deriv-
able therefroin each year, in so far as she applied them to tbe maintenance
of the family, or in the acquisition of other property, or in tbe paying off of
mnortgages; but wbatever profits went into tbe business to increase it, and
wbatever plant, stock, and belongings of the businesss retnained on tbe


