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V. PROBAPLE CAUSE CONSIDERED WITH REFERENCE TO THEc
PENDENCV OR TERMINATION OF THE PROCREDINOS

COMPLAINED 0F.
.{4r16. Pendanoy of the PPOVIOUS PM0oe,,ts USUallY & bai' to the

_M 'în-'The general priciple is, that the. question whether there
.* was reasonable and probable causeý for instituting the previous

proceedings cannot be raised as long as these proceedings are still

in progress.
~i "The avertnent of want of reasonable and probable cause is of no

use, unless it is averred that no cause oi action really existed, and tlîc
genieral rule is that this cari only be shown by alleging a judicial termina-
tion, or other final event, of the suit ir the regular course of it.....

. If the action is well grounded, you cannot bave an action against
the person bringing it, because it is spiteful; and the question whether it is

,g well grounded or no cannot be tried until the first action is terminated.» (a)
"it is a rule of law that no one shall be allowed to allege of a still

S', depending suit, that it is unjust. This cari only be decided by a judicial
deterniinaUion, or other final event in th~e regular course of it. That is the
reason given in the cases which established the doctrine that, in actions
for a malicicus arrest or prosecution, or the like, il is requisite to state in
the declaration the determination of the former suit in favour cof the plain!-
tifl, because the want of probable cause cannot otherwise be properly
alleged. " (b)

"An action for malicious prosecution cannot be niaintained until the
result of the prosecution has shown that there was no ground for it."

It is rnanifestly a niatter of high public policy that il should be so : other-
wise the niost solemn proceedings of ail our Courts of justice, civil aad
crirninal, when they have corne to a final determination settling the rights
and liabilities of the parties, might be made themnselves the subject of an
independent controversy, and their propriety challenged, by an action of
this kitid." (c)

à (a ) Blackbu n J.. during argum ent of cou tiel, ini Paru p v. H ill ( 864) i-

(b) WiIIes, jl i/dn v. ~yE (î6)toC N. S. 592, citing Wnterer v.
I'r,''nau, Hob. j661 P>arke'r v. Li.ngiey, io Mod. aoq; Wihitivort/, v. Hall, 2 B3.&

Ad. 695, p. 698.

(c)Mer~p//aiBank v, Poole(H.L. 1885) L.R. ta A.C. 2t0, per Lord Seibot-ie,
Tu the saine effect seeJlotes v. Gitlik (1712), Gilbert's K.B. 185 (2oi): Lord Tenter-

M ~~dot'i l Webb v. IHii (18;8) 1if 0oo. & M. - 2: Qu nce v. Black (1858) 7 1 r. CL. 475(.
47"--There is no, distinction in tlîis respect between an action fur maliciotis prt)-

secutioti by indictitent, or for inalîclous arrest, and one for nialicious1y suing out a
ýÏ Wicommission, if bankrupt' Littledole, J., in JVkiInurth v. Hail (1831) a B. & Ad.

6c)5 [the court declinirng to accept the contention that the fact of its belig iii tme
discretion of the bankruptcy judge to determine the sjuit or flot at laiâ plensure Ilv
siipersedet-s was flot a sufficient rea.4on for introducing an exception to t1ic
getierai rmie, In iitnct' v. Black, supr., Pigot, C.B., distinguisfhed t me cage (on1e


