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maintained by his mother until his death, and
£920 was a proper sum to be allowed in respect
thereof. Iu the order made on further consider-
ation the question was left open.

Inthe present suit the claim was again brought
forward against the estate of Joseph Cottrell.

E. Russell Roberts stated the case for the opin-
ion of the Court.

Dickenson, Q. C., and Lake, for the widow,
submitted that the finding of the chief clerk,
which must be taken to have been made on the
request of all parties, was decisive, and that the
claim must be allowed. They relied upon Bruin
v. Knott, 1 Phillips, 572.

Chapman Barber and Bedwell, for a brother of
the intestate, the administrator, contended that
there was no necessity for the inquiry—no claim
could be made by the mother after she had al-
lowed her son to receive his legacy, which she
might have retained in respect of his mainterance
during his minority. After he attained twenty-
one she must show a contract. There was no
evidence in supyport of apy such contract.

Langley, for a sister of the intestate, contended
that the certificate was not binding. If the son
had been maintained by a stranger to the suit of
Cottrell v. Cottrell he could not, as u creditor
against Joseph’s estate, be bound by a certificate
made in a suit when he was not represented on
the mierits, but the guestion must in this cause be
tried over again. The maintenance was an act
of kindness and charity, and the claim wmust be
disallowed : Worthington v. M Craw, 5 W. R.
124, 23 Beav. 81; Grove v. Price, 26 Beav. 105,
8 W. R. Ch. Dig. 84.

Dickinson, Q. C., in reply.

Wickews, V.C.-—The only question in this case
is, whether there is or is not a debt against the
estate of Joseph Cottrell, in respect of the sums
expended for his maintenance by his mother.
That question resolves itself into two heads;
first, with reference to the sums expended during
his miaority for maintenance, and secondly, the
sums expended after majority.

In general Ithink it may be said that when a
mother maintains a child, although not under
any legal Hability, she does so under one of three
different views—irst, with the intention of atter-

wards claiming the amount as a debt due to her;
secopdly, as an act of maternal duty, kindness,
or bounty, that is, as a gift; ar, thirdly, she may
make the sdvance on an intermediate footing,
that is to say, in the expectation of being re-
couped out of some fund under the jurisdiction
of the Court, which it would allow to be so ap-
plied, altheugh sueh expenditure had not been
previousty sanctioned by the Court.

Of ¢oursge I apprebend that it & wother or any
other person confers a gift, intending it as a gift
at the time, she cauunot afterwards, under a
changed state of circumstances, come to this
Court and say it was aloan. Inthe present case
the guestion is, first, did the mothee make the
advances during the minority with the intention
of afierwards claiming as a creditor ? I see o
veason to helieve that she did so, and therefore L
hold in this respect that there was no debt for
maintenance during the minority,  Itis probably ,’
not necessary to cougider whether she mude these i
advarces during minority with the intention of |

afterwards elaiming them out of a fund under the
control of the Court, but in my opinion it is clear
she did not from what took place after the son
came of age ; for I cannot conceive stronger in-
timation of an intentiou not to claim any repay-
ment than is manifested by her handing uver the
sum of £1,000 as she did. I take it, therefore,
as clear for the present purpose that, whether
these advances were actually intended as bounty
or not during the minority, there was nothing to
create a debt. The fund I am now dealing with
is not under the control of the Court otherwise
than for the purpose of administration of the in-
testate’s estate, and I am now trying the ques-
tion as against the fund, as a jury would try the
question in an action of assumpsil,

As to what took place after majority, the claim
has entirely failed. What the mother has to
show is & contract, and she shows none. I am
perfectly convinced in my own mind that she
never, daring these six years between the minor-
ity and the death of Joseph Cottrell, had the
smallest idea of claiming repayment of anything
from him. Nothing would have surprised him
more than if she bad intimated such an intention
to him, and it would probably have caused an
alterationin their arrangements. She was bound
to intimate such an intention to him; but she
never, as I believe, formed such an intention,
and certainly never intimated it

As to what took place before my predecessor,
there is a little difficulty, because some part of
the case was dealt with in the former suit; but
I do not know that I am technically bound, by
the finding upon the certificate that the sum was
proper to be allowed, to hold that that constituted
it a debt against this estate. Although all the
parties were present, the precise question before
me could not have arisen in the former suit, and
I do not think that the certificate is conclusive
upon me to bold that there was any debt, and
being convinced that there was none, I dismiss
the summons. The claim will be disallowed.

Barxy v. SaprEr.

Administration swit—Legal and equitable assets—Trustee

and executor—ILRetainer.

A trustee for sale of a testator’s real estate for the payme.nt
of debts has 1o right of retainer for a debt due o him
{rom the testator, although he may be also executor.

Hall v, Macdonald, 14 Bim, 1, discussed. X

Proceeds of sale of Lestator’s real estate directed by him to
be sold for payment of debts, the sale being made und.er
an order of the Courtin an administration suit, ave equit-
able assets. {19 W. R. 1077—V, C. W.)
This was a creditor’s suit for the administra-

tion of the estate of Henry Dike, who died in

1867, baving by his will devised his real and per-

sonal estate to the defendant, John Sadler, and

another, upon trust to sell so much as wight be
necessary for the payment of his debts, The
will was proved by Jobn Sadier alone.

‘The testator was indebted to the plaintiff,
William Bain, and various other persons at the
time of his death. By a decree made at the hear-
ing of the cause varicus accounts and inguiries
were directed. ‘

It appeared from the certificate of the chief
clerk that the personal estate of the testator was
insufficient for the payment of his debts; that
John Badlier had received the personal estate of




