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before and after the death of Michael Coyle,
Used the weli, aîîd the path to go to and from
the well, wlieu tlîey saw fit. The plaintiff
built a fence acrosa tihe 1 ath on the linse between
his lot antd the dafendant's, qïd oit the lina ha.
tween lus lot anti thse Delaney lot. O01te1 7t
Joue 1872, the defendant reinovad the lengths
of fenee ;tretchiiig across the path, ais being ob.
structions ta lier riglt of wav along the path ta
sud frotît the welI, tlîis reinovai lîeing tîta tres-
pasa compjlaiTii.d of.

The statemnant sliowetl, lit ttsddit'ion ta the
facts aitove stated, that bath parties couild go to
the well in tuiother way, by first passinig dire.ct-
IV frorn t:îir owuu lots itt WVetIen atreet, tItan
down Weatlat street to the Delane» lot, and
across the D.-laney lot ; but tbis w-as utot thte ac-
custoined way-was more burilensonie ho the
Delaney lot, anti it ivas riot knowa tlîah the
Owniems of the Delaîîîv lot -yould consenit ho its
Use.

T1he opinion of thse court w.s delivemeil li

DUIîFEE, (I'. J.-Tie plaititifl' contends that
Michael C'oyle, being th"' absolute owner of tue
Satate, had the riglit ta dispose of the lot wlsich
he now owna unencumltered by the way ; that
Michael tlid so dispose of it wliet lie devised it
ho Jolin Coyle int fie simple, and that îjîiter
Johns Coyle lie liolds it iiiiencutnhart'd.

Tuue d-ferîdant cotitenLUi that; ly force of die
tesiervation iii the decil ti D)elaniey, the jiivilege
Of tue well hiecarne liportenanit ta the home-
steail estate anti ta every part of it, anid cotise.
qlueutly ta the paîrt wlidl slie now ownls, anîd
that iniastîtucli ais slie cantiot us' the' privilege
witliout the way, site is eîîtitled ta tute waY
either as a wvay of strict necessihy, or' a8 a, vay
which, heing reasonably ticcassary, rnay ha un-
Plied froni tise circuistances.

1. We do usot thuîîk that the .1leeidatt is ent-
titiail ta the way as a way o~f strict necessity.
Ordinarily, suds, a way is itnlied as inîcident ta
ais express glatit ojion tise lîresutuptioti tîtatt
*lhen a mnt gratîts a thiuig lie ititends likeuvise
tO grant that witliouît wlîicl tue thuuîg granted
caninot ha enjtîyed. Tnie pirivilege of the well
lias1 not liten exîîreasly ý,raniled or devised. If
't passed ta the ilefendîtut it passait ta liei as
appurtenasît ta tue estate wlîich was dovised ta
b"ti, and that, toi, withont tîriy miertioti, even
'a the muat geiteral way, of appurteaîtuces.
NoW it will not be îlenied thtat Michael (2oyle
had the pîower to devise thea estate witlîout thei
Privilege. lie nuiglit have dlone a0 in express
termen. Or, again, lie tuiglit have exjiressly de-
'liaed the iuterveuuiug lot unetîcrmbereit by the
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way, in whicli case the privilege, if dependent
on the way, would be extinguished by imnpliea-
tion. The devise of the intervening lot in fée
simple was prima facie eqoivalent to such a
devise ; for prima facie it gave the devisee as
parféit an estitte as the devisor hitnself hall,
andI the devisor hijmsalf hald an estate st) unefl
crunibered.

2. ls the îîlaiîîtiff eîîtitlcd to the way as a
way whieh, bing rea.ionably necessary, ntay be
inipied front the' circulnstanices of the estatelt

Tlla law in regard to the creation of case.
fients by implication iviiere estates which have
been United iii a sitngle owuership are severed
by deed, wiil, or partition, is elaborately dis-
cussed ini the third andi last edition of Wash-
hurn on Ea.seinents and Servitudes, pnblished
in 1873. The cases there collected and collated
are soinewhat discordant, but they are very geu-
erally to the effect that %vlttre the easernent or
quaqi easernent is continiuons, apparent, aud
reasonalîly iicesaýry to the' beiieticial enjoy-
nment of the esý.ate for %vhîchl it is claiined, a
grant thereof vill lie iînplied. The mule applieo
esýpîcially ii favor of easetiients of air and light,
lateici suîpport, partitimn walis, drains, aque.
ducts. conduits, and waterpipes or spouts, al
these being continuons easernents teehnically s0
caIIel-that is ta Say, casensents which are eu-
joyed withttut any active intervention of tise
party entitled ta einjoy tIi--m. Ways are îîot in
this senise continnous caseiiients, butt discontin-
nons or non)Iconltinuotis, beinig enjoyed onily as
they are travelled. ritia distinction, however,

hetwecn waya anti the other caisernnts mention-

cd lias niot bt-eu uniforîîîlv regarded, and there
are cases, especially in Perinsylvania, in which
t kLias beau lield that ways w hieh aire visibly and

pernîianantly establisked on one partof anàýes-
tate for the banefit oranother will, upoit a sever-
ance of the astate, pass as iniplied or construc-
tive caisernants apitnrtenfltiitto the part of the
catate for tise bexiefit of which they wcre estab-
lsliad : Kîeffcr v. IiMoff, 26 Pelne. St. 438 ;
!IfWarly v. Kichi.maS, 4i1-1. 239 ; PiiPs v.
Pitillips, 48 Id. 178; Renitmjlva-ibia Railroad Co.
v. Jouaes, 50 Id. 417 ; VJaîîîmn v. Boyd, 73'1d.

r119 ; Thsotnpsoit et al. v. Miner, 30 Iowa 386
Ilutteitiier v. Aibro, 2 Boliw. 546 ; affirmed,
18 N. Y. 48. But iii New Jersey tlie doctrine
was ht-Id ta be inappldicale to waYS: Fers v.
Humphreysq et al., 19 N. J. Eq. 471. And
tîsare lire nîaîîy Eugiish cases in which the ap

plication of the doctrine ta ways lias beau de-
iied: PheyseY et 'le. v. Vicary, 16 M-I & W.
484 ; WalleY v. lTiwmpson et al-, 1 BOS. à PUl.
371; WOrtkilbgtoii v. Gîmson, 2 EL. & E. 618 ;
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