NOVEMBER 26, 1000

AS TO CONSTITUTIONALITY oF THE DOMINION
INSURANCE ACT.

Judge Leet dismisses case of King vs. Willis, Faber &
Co. on Grounds that Dominion Insursnce Act is
Ultra Vires—First Time Constitutionality of
Acl has bean Directly Attacked.

Judge Leet, sitting as a magistrate at Montreal, on
\\.\'llul'\ll:l\' of this week dismissed the case of Ihe
King vs. Willis Faber & Co.—a case brought under
cection 6o of the Insurance Act being chapter 34, 0!
(he Revised Statutes ot Canada.

The accused (a business corporation having its head
office in London, England, and a branch office in the
city of Montreal, Canada) is charged with having d¢
livered receipts and policies, and having collected pre
miums for a non-licensed  insurance Company. viz.|
The Lloyds, of London, England.

The following were the facts of the case: The James
Walker Hardware Company, Limited, of Montreal,
not being satisfied with the rate of insurancc they were
paying, instructed their brokers, Messrs, Hare & Mac-
kenzie, to see if insurance could not be obtained at a
Jess rate than they were paying. Messrs. Hare & Mac
kenzie H])prn:\\“lt‘(l the manager of the accused com
pany in Montreal, with the result that an insurance of
ten  thousand cight hundred and twenty-five pounds
was placed with what is known as “The Lloyds,” Lon-
don, which company is not licensed under the Insur
ance Act.

Three Grounds of Defence.

The accused raised three points of defence: First,
that they represented, or were the agents of the in-
sured, and not of the insurer.

Second—That The Lloyds is not a company within
the meaning of the Insurance Act.

Third—That the Insurance Act is ultra vires and
especially the provisions therein prohibiting any per-
son from delivering receipts, or policies, or collecting
or receiving premiums for an insurer who has not
been licensed under the Insurance Act.

Judge Leet ruled as follows regarding these:

As to the first point, T am of opinion that it is not
good. The head office of the company accused have
an agreement in writing with certain members of The
Lloyds, copy of which is produced, as exhibit No. 1.
for the prosccution. T'his agreement sets forth the
total amount for which the subscribers thereto will be
come jointly liable, and certain other conditions as to
risks, rates and commissions, and contains amone
others, this clause: “Risks to attach from date of mail
or other advice from w. E. & Co., Limited, Montreal,
to W. F. & Co., Limited, London.”

Messrs, Hare & Mackenzie, who were the insurance
brokers for the insured, went to the accused as repre
senting The Lloyds, and through them placed the risk
The receipt and policy were delivered by the accnsed
to Messrs, Hare & Mackenzie, and the preminm was
paid through Messrs, Hare & Mackenzie to the office
of the accused here.

First Point Not Sustained.

It is impu\\il»h'_ therefore, to come to any other con
clusion than that whatever the accused did in this mat
ter here, they represented the insurers rather than the
insured,  Whether they were agents of the insurers in
the ordinary sense or not, is immaterial under the

wording of the section in question, as there is no doubt
that they delivered the receipts and policies and col-
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lected the premium for the insurers, who were not
licensed under the Insurance Act.

As to the second pomnt, that the insurers are not a
“company,” within the meaning of the act. Dy the
terms of the policy 1t 1s declared “that we, the -
aurers, do hereby bind ourselves cach for his own
part, and not one for the other.” It was, therefore,
contended that this declaration made cach one of them
individual insurers in such a way that they could not
be held to be an association or company.

On looking at the policy, which was produced as
exhibit number two of the prosecution, it appears to
have been executed by some thirty or more groups of
insurers, and there must be over one hundred different
names attached.  Seme of these are individual insurers
for a certain amount; others have united themselves
into groups whereby each one becomes resp msible for
one-twelith, or one-fifteenth or one tenth, or one-six-
teenth, or one-cighth or-some wueh aliquot part of a
given sum the total anmount aggregating the total sum
for which the policy issued.

Decision Against Accused on Second Point Also.

It is also proved that the agrecment between the
lLondon office of the accu ol and certain of the mem-
bers of Lloyds, is signed by some twenty-five or so dif-
ferent parties, some acting for themselves individually,
and others as representing one of these groups, the
party signing being the attorney of the others of the
group, and acting for them.

It was also proved that the accounts kept by the
London office of the accused, were kept in some Cases
with the individual members of the Lloyds, st metimes
with a party representing one of these groups.

[nasmuch as the men who wish to become insurers
under what is known as “I'he Lloyds,” have, first of
all, to become members of the Asse ciation known as
The Lloyds, and inasmuch as it is shown that for the
purpose of taking risks after they have become mem-
bers, as above mentioned, many associate themselves
into groups, the members of which give power of at-
torney to one of their number to represent them, 1 am
of the opinion that the insurers under the policy in
question here not only are a company within the means
ing of the Insurance Act, but are several companies,

[ am, therefore, against the pretensions of the ac
cused on this second point.

Third Point as to Constitutionality of Iansurance Ach.

As to the third point: This is one of great impor-
tance.

The Insurance Act has been in force in Canada for
many years, and so far as | have heen able to learn,
this is the first time it has heen directly attacked

In the cases of Th? Citizens' Insurance Company
and The Queen’s Insurance Company, against PParsons,
the question was raised indirectly, but the [Lords of the
Prive Council expressly refrained from deciding the
question, holding that in so far as that case was ¢on
cerned, the decision need not rest upon that point. The
auestion there was as to the validity of an Act of the
Province of Ontario making statutory conditions for
fire insurance policies to be issued in that Provinee,
and that as the Domimon Insurance Act did not enter
into this field there was no conflict between the two
acts.

The relative powers of the D minion Parliament an !
the Provincial Legislature ander the  DBritish North
America Act have been the subject of much litization,
and many decisions by the highest court in the Realm,




