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them—1] desire to alter and qualify my previous
statement; I mean to say, not that [ have abso-
lutely no hope of recovery, but that I have no
present hope of recovery. If the words admit of
two constructions, one in favor and one against
the prisoner, we should adopt that one which
wonld be én favorem vite. But the interlineation
and alteration here was caused by the magis-
trate’s clerk asking the declarant to correct any
mistake, and, the case being one of life and death,
she in effect says—There is a mistake, and 1 de-
sire it to be corrected. The words, therefore,
have a definite and fixed meaning, namely, to
qualify the statement read to her.

Byris, J., said that, having tried the case, he
wishad to state that from the first he entertained
a strang doubt upon the questioun, but as there
was no other evidence to leave (o the jury he had
thought it best to reserve the case. The law
properly regarded the admissibility of this kind
of evid nee with jealousy. There was no power
of eryss-examining the declarant—-no means of
indicting for perjury; great danger of mistakes.
What the declarant said in eflect was, *1f I
dor’t get better, I shall die.”

Conviction quashed.
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Dying declorations.

In no case, save that of a public prosecution for a feloni-
ous homicide, can the dying de larations of the party
killed be received in evidence. In civii cases they are
not admissible.

Bruese, C.J.—The only question of any real
importance presented by this record, which we
are disposed to discuss, i#, were the dying decla-
rations of the boy admissible in evidence to charge
the defendants?

The action was case to recover damages for
death occasioned by the careless management of
a railroad locomotive, and brought by the father
of the boy kiiled, as his next of kin and personal
representative,

This is a new question in this court, and quite
an interesting one, which we lack time to discuss
at very great length. A few principles of evi-
dence will be noticed, and such opinions as text
writers on evidence or courts of justice may have
declared on the point,

The general rule is, that kearsay evidence, that
is, statements coming from one not a party in
interest, and not a party to the proceeding, and
not made urder oath, are not admissible, for the
reason that such statements are not subjected to
the ordinary tests required by law for ascertain-
ing their truth; the author of the statement not
being exposed to cross-examination in the pres-
ence of a court of justice, and not speaking under
the penal sancticns of an oath, with no opportu-
nity to investigate his character and motives, and
his deportment not subject to observation; and
the misconstructions to which such evidence is
exposed, from the ignorance or inattention of the
hearers, or from criminal motives, are powerful
objections. )

There are, however, well established exceptions
to this rule, whether wisely so or not, is certainly
a grave question, and among them are dying de-
clarations. These are understood to be state-
ments made by a person under® the immediate
apprehensions of death, and who did die soon
after. In 1 Phil. Ev., 215, it is said, the decla-
rations of a person who has received a mortal
injury, made under the epprehension of death,
are constantly admitted in eriminal prosecutions,
and are not liable to the common objection against
hearsay evidence, partly for the reason that the
awful situation of the dying person is considered
to be as powerful over his conscience as the ob-
ligation of an oath, and partly on a supposed
want of interest, on the verge of the next world,
dispensing with the necessity of a cross-exnmi-
nation. Without questioning the souvdness of
this last reason, obuoxious as it may be to fair
criticism, it may be safely said, the exception
itself deprives an accused party of a most inesti-
mable privilege secured to him by the ninth sec-
tion of Article 13 of our State Constitution, ** to
meet the witnesses face to face,” so that by eross-
examination the truth may be eliminated.

The exception is in derogation of common
right, for, independent of constitutions and laws,
an accused person has the right to hear the wit-
ness, who is to eondemn him, in his presence, so
that he may be subjected to the most rigid ia-
quisition. To hang a man, on the statements of
one who is on his dying bed, racked with pain,
incapable in most cases of giving a full and accu-
rate account of the transaction, weakened in body
and in mind; and, though in articulo mortis, har-
boring some vindictive feeling against him who
has brought him to that condition, is, to say the
least, and has always been, a dangerous innova-
tion upon settled principles of evidence; and no
court ought to be disposed to extend it, to enhance
cases to which it did not, in its inception apply.
The rute itself has no great antiguity to recom-
mend it, it having been first declared, by Lord
Chief Baron Eyre, at the Old Bailey, in 1787, in
Woodenrlis case, 1 Leach, Crown Law 500, in
which the montrouss doctrine was held, that al-
though the dzclarant did not apprehend she was
in a critical state, in momentary expectation of
death, soon to appear before the throne of the
Eterval—and, although the witnesses could give
no satisfactory information as to the sentiments
of her mind upon that subject, and the sargepn
testifying that she did not seem to be at all sen-
sible of the danger of her situation, snd never
saying whether she thought she should live or
die; the court held, on its own conviction, that
she was in a condition rendering almost immedi-
ate death inevitable; and, as persons about hev
thought she was dying, her declarations, madse
under such circamstances, ought to be considered
by the jury as being made under the impression
of her approaching dissolution, when the case
showed, by the most positive proof, she had no
impressions upon the subject.

Having no such impression, bow could her
conscicnee have been touched ?

The prisoner was convicted and executed, thus
adding one more to the judicial murders which
blacken the page of history.

And thig is the leading case in support of the
exception,



