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nical langiiage, it is an application foira venire faoias de
novo. -The first six grounds in support of the motion are
really grounds, if well founded, foi a new trial, and the
wh ole motion was presented to the Court as simpiy a mo-
tion for a 'new trial. So Lar as the formi goes, it is of littie
moment, foi the grounds being for a new trial, it equally
suggests the difficulty which at once suggested itself to
my mmnd, or to whether sucli a motion could be adjud'i-
cated on by me heie 'on the merits. On thià point counsel
weîe heaid, and I have now to deliver the opinion of the
Court on this preiiminary point. In sup-port ofthe uei-
diction, it wvas argued that Section 80 of the Criminal Pro-
ceduie Act of 1869 only abolished the statutoiy regula-
tions with regard to new trals, leaving the common law
iight as it stood, or as Mr. Clarke has put it in hie useful
work on the Crirminal Law of Canada. IlThe Statutes au-
thorizîng the granting of new trials in criminal cases hav e
been repealed, and now, thîoughout the Dominion, there
je one uniform law, similar to that of England, on this
point. " It is fauther said that section 71, of cap. 77, C.
S. L. C., gives to one or more Judges of the Court of
Queen'e Bencli sitting on the Crown side, the powr of
the Court; and that it has been a] ways so, pracGiced. The
cases of Notman, Coote and Daoust were mentione in
suppoit of the practice.

In answer, it is said, at common ]aw, in England, n«o
such power existe in a Court of Oyeî and Terminer and
gencrai gaol delivery; that the power, if it existe at ail,
lies in the Court of Queen's Bench sitting as a Court of
Error, a-ad, further, that Section 10 of the Criminal Pro-
cedure Act sweeps away by implication all right to a new
trial, ex'Cept for nullity.

It is not necessaîy for me to decide the larger question
as to whethier any new trial existe, except for cause of
nullity in the former trial, foi I arn cleaîly of opinion
tbat, sitting here, 1 cannot grant a new trial fou any of
the six causes fluet set forth iu the motion. The most I
could do woulcl be, in my discretion, to iespite jiidgment
in order that you might have an oppontunity to move the
court iv. banco for a new trial. Section 71 evidently only
refers to, the full power of side of the court. This seerns
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