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is liable for all beaches of contract no matter whether they depend on its
servant's breach of duty or otherwise. In Brown v. Boorman, 11 CL & F. 1,
(8 E.R, 1003), at p. 44, Lord Campbeli said: “Whenever there is a contract,
and something to be done in the course of the employment which is the subject
of that contract, if there is a breach of a duty in the course of that employ-
ment, the plaintiff may either recover in tort or in contract.”

In the case of the Windsor & Annapolis R. Co. v. The Queen (1886), 11
App. Cas. 607, the claim rested on a trebpass by the Crown’s servants in
cjecting the suppliants from a railway over which the Crown had contracted
to give them poesession and control for a stated period. Lord Watson, in
delivering the judgment of their lordships, said (p. 613):—“ A suit for damages,
in respect of the violation of the contract, is 28 much an action upon the
contract a8 a suit for performance: it is the only available means of enforcing
the contract in cases where, through the act or omission of one of the con-
tracting parties, specific performance has become impossible.”

In Tobin v. The Queen (1864), 16 C.B. N.S. 3i0, at p. 355, Eaile, C. J.,
said “Claims founded on eontracts and grants made on behaif of the Crown

are within a cluss legally dictinct from wrongs.”

*“No civil wrong is a tort if it is exclusively the breach of a contract.  The
law of contracts stands by itself, as a separate departinent of our legal system,
over against the law of torts; and to a Jarge extent liability for breaches of
contract and liability for torts are governed by different principles. It may
well happen, however, that the same act is both a tort and a breach of con-
traet . . . Thus he who refuses to returni a borrowed chattel commits
both a breach of contract and also the tort known ss conversion: a breach
of contract, because he promised cxpressly or impliedly to return the chattel;
but not merely a breach of contract, and therefore also a tort, because he
would have been equally liable for detaining another man's property, even if he
had made no such contract at all.”"  Salmond's Jurisprudence, 2nd ed., p, 435
Fineh, J., in Kich v. New Y ork Central, ete., R. Co., 87 N.Y. at p. 390, said:—
“We have been unabie to find any accurate amd perfeet definition of o tort.
Between actions plainly ex contractu, and those 1s clearly er delicto there exists
what has been termed a border-land, where the lines of distinetion are shadowy
and obseure, and the tort and the contract so approach each other, and
becomne &9 nearly coincident as to make their practical separation somewhat
difficult . . . Ordinarily, the ecssence of a tort consists in the violation
of some duty du to an individual. which duty is a thing different from the mere
contract obligation. When such duty grows out of relations of trust and
confidence, a8 that of the agent of his prineipal or the Iswver of his client. the
ground of duty is apparent, and the tort is, in general, eagily separable from
the mere brearh of contract. But where no such relztion flows from the
condgtituted ¢ .atzact, and still a breach of ‘s obligation iz made the essential
and principal ieans, in combination with o.her and perhaps innovent acts and
conditions, of inflicting another and different injury, and accomplishing
another different purpose, the question whether such invasion of a right is
actionable as a breach of contract only, or alse as a tort, leads to a somewhat
difficult search for a distinguishing test.”

How far the undertaking of & common carrier protrudes itsell into the
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