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or conviction made final by & statute, to feich
baek the goods by replevin, and so delay tho
plaintif in his recovery of the fruits of his
Jjudgment. The reason then given for the courts
in Eugland, holding it to be a sontempt of court
for a party o proceed, sud cousequently for
their not permitting him to proceed by repievin,
in respect of a seizure under an execution issued
out of a superior court, npplies only to the cnse
of a replevin brought or attempted to be brought
by bhim against whom the execution ixsusd.
While ndopting the same principle, there have
been, in the suprems court of the Sinte of New
York, several cases of replevin being muintained
even ng.inst a sheriff in respect of gouds taken
in exveution, :

o Clark v. Skinner, 20 Johnaouv, 465, it was
held that replevin lies ey the sunit of the owner
of & chattel ngninat o sheriff, constable. or other
officer who bus taken it from the owner’s servant
or agent while employed in the owner's ousi-
ness, by virtue of un execution ngaiust such ser-
vant or agent, the nctual possession of the
property in such cnse being considered as re.
maining in the owper, and not in the defenidant
in the oxeention  Platt, J. giving judgment
pays, * Suppose Johu Clark (agninst whom the
exceution was aud from whom the goods were
taken) had taken the horse and sleizh se o
trespasser himeelf, would they be in the custody of
the luw oy to the true owner, brcause the constable
happened to find them in the hunds of o person
against whom he hud an execution? 1t 1 lenve
my watch to be repaired, or my boree to be
shod, and it be taken ou & £ f ugainst the
watchmaker or blacksmith, shall 1 not have
replevin ? If the owner pu: his goods on board
a vessel to be transported. shall be not have this
remedy, if they are taken on execution, agninst
the master of the vessel? It seems to me indis-
pensuble for the dus protection of personal
property. In many cases it would be mockery
to say to the owner—Bric-gan action of trospass
or trover agafust the wman who hns despoeiled
you. lusolvency would be both a sword and a
shivld for trespassers, Bevides there are many
caxes where the possession f chuttels is of move
value to the owner than the estimated value in
mouey, and the action of detinue is xo xlow anid
uncertain, us o rpecifie remedy. that it has he-
come nearly chsolete” ¢ The rale.” he pro-

ceeds, ** 1 believe is without oxception, that !

wherever trespass will He the injured party may
maiutain replevin,  Bavon Comynssays, * Beple-
vin liey of all goods and ehuttals unlawfulle
taken, (6 Com. Dig. Repleviu A )} ¢ Thoogh,” he
gays, (Replevin U) ¢replevin di-s not lie for
goods taken in exeaution.  Thislnst proposition,’
he adds, *is certainly not true without impor-
tant gunlifications.  Jf €5 untrue ax to goods taken
in ececution where the fi. fa. is against A. and the
goods are taken from the possession of B, (heing
the property of the latter, is pininly intendet)
¢ By poois he proceeds, ¢ faken in erecution, 1
undverstund gonds rightfully token in obedierce to
the writ. but if, through design or mistake, the
officer takes goods which ure not tae property of
the defendant in the execution, he 18 a tres.
pagver, and »uch goods never were token in
execuiion, in the true sense of the rule laid down
by Barcn Comyus.”

e

In Thompson v. Bution, 14 Johnson, 84, ity
laid down that goods taken in execution j
s sheriff out of the possession of the dofeg.
dant in the execution, being in tho custody o
the law, oannot be replevied, but {f the ofien
having an execution against A. underlaker g
execute €L on goods in the potsessio of B thy
loiler may dring replevin jor them The chief justig
in giving judgment says, * A8 8 general prp.
ociple, it is undeubtedly true that goods taken fy
execution nre jn the sustody of the lnw, and i
would be repugnant to sound prineiples to pe
it them to be taken out of such custody, wim
the officer has found them in and taken them out of
the possession of the defendunt in the execution?
This judgment is in precise ncoord with the lgy
of Bagland, as I under~tand it.

1u {lall v. Putile, 2 Wend. 476, the law is lald
down in precisely the same langunge. Thy
cvurt, in giving judgment, adds, *The sberif
levies nt his peril, it the property does not belogg
to the defendant in the execution ”

In Dunkam v Wyckoff. 8 Wend 279, the can
came up on demurrer, which admitted that thy
prope:ty in the goody seized auder executlop
was in the plaintiff in veplevin, althongh whey
geized they were in the possessinn of the persm
sguinst whom the judgment and execution wa
Lad.  Juwlgment was given for the plaintiff en
the demurrer, as the pleadings ndwitte L the pre.
prrty to be his A eimilur point wne decided og
errar in Acker v Cumphell, 33 Wend. 372

The principle upon which these casex proceed
seems to he in accord with that stated hy Uhief
Baron Gilbert ng the nrinciple upon which the
courts in England refused to perumit replevint
be brought in respeot of goods veized under s
execution iscuad upon a judgment recoveredin
the superior courts.

Our law of replevin in this country would
geem tn have its foundation in 4 Wm IV.eap T}
for the sheriff in this country, having no county
conrt, it is difficult to see how the action could
have been brought befure that statute. (Ses
Huttv. Keith, 1U C Q B 478) By that Act, the
remedy scemns to have been lmited to the cse e
% wrongful distress, probably becuusc of them
baving been au opinion prevalent that it was
only in such cave that replevin Iny in Ergland
The Act provides that any person cumpluiningel

| wrongful distress in a enge inwhich by the ls¥

of Eugiand replevin might Le made, wuy, o
filing & procipe, obtain from the crown cffives
writ of replevin in a form given by the statute
This lnw was amended by 14 & 15 Vie eap. 84,
A.D. 1831, whereby it was enacted ' that whee
ever any gouds, chattels, deeds, &o., valoabls
securities or other personal property or effesh
has heen or shall be wreongfully distrained ¥
otherwise wrongfully tuken, or hax been or
be wrongfully detnined. the owner, or persoa @
corporation who by law oan now maintain M
netiun of treapass or trover for personal property;
shall bave and may bring un wotion of replerin
far the recovery of sush goods, chnttels or othe
peraonal property aforesaid. and for the recovefy
of daages sustained by reason of such uninwial
eaption and detention, or of such unlawful detoss
tion, in like manner as actions Are now by la¥
brought end maintained by any pereon complaits
ing of au unlawful distress ” The writ was to b8




