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3. That the plaintiff vas net entitled to have

the stream or water-course flow by and away
from the said tannery and land as alleged.

These three pleas vere to the first count of the
declaration, and aimilar pleas were pleaded te the
second count.

The plaintiff joined issue on ail the plcas.
The cause vas taken dova to trial at the

Fail Assizes of 1868, at, Peterborough, before
Hagarty, J.

There vas evidence offered on the part of the
plaintiff, te Show that in the montb of Mlarcb,
1868, ice bad lodged against a bridge constructed
by defendants along a Street in the tevn etf Peter-
borough, over a Stream tbat passed threugh pre-
mises occupied by the plaintiff: that the lodging
ef the ice there in the spring et the year formedI
an ice dam, or jam, as it is called, Atid thiS
pcnned back the water on the plaintiff's pre-
mises, flooded bis tan vati, and irijured Lini te
the exteut of about $418, as shewn by Lis evi-
dence.

A vitness for the plaintiff said, in relation te
the water being penned bock, there vas flot the
alightest doubt but that this vas caused by the
bridge: that the defendants took up the floor of
the bridge and broke up the ice, and the de"'-
age ceased at once. This vitness did flot thluik
obstructions by one Doberty, lover down tbe
streani, backed the vater te the injury of the
tannery.

For the defence it vas shewn that a bridge0
Lad been erected across the Streami at the place
complnined of for more thon thirty yeara: that
one [)oherty ovned premises further dovn the
Streami ilan the bridge: tbat tbe corner of oe
of bis buildings vas erected in tbe Streami, and
that he had a wheel also that vas in the strenni:
that parties having mille on the streani above the
plaîntiff's premises, in the spring cf the yeax,
vben the water rose, cnt away the ice and sent
it dovu the Streami: that it lodged at Doherty's,
and formed a jam, and the Stream filled with ice
Up te the defendants' bridge, and then the ice
vhichi carne down from above lodged about the
bridge: that as soon as the jani vas cleared
below, froni Doberty's up te the ice at the
bridge, ail passed away: that the floor of the
bridge was taken up te aid in rernoving the ice
dam or jani, end after that vas done ail pnoied
avay: that Lad it not been for the obstruction
at L)oherty's, there vould bave been ne injarY:
that defendants' bridge did net cause tbe jao at
al], and if it Lad not been there the jan, Rt
Doherty's vould Lave caused the injury. One
of the defendants' vitnesses said Le considered
if the bridge vas removed, tbe artificiaL work in
the Streami belov it would bave caustd the dam-
age. He aise thougbt the bridge vouid ciuse
this obstruction, even if the artificial vork blow
was net there.

At tbe end of the case, defendants' confise1

objected thttt defendauts vere net liable ou the
evidence: tbat the bridge vas erected in the
ordinary course et their duty, and that the, oh-
struction in the flow et the Streami was cassed

*àby sendi ng the blocks of ice dowu tbe streauo by
parties above, and net by the ordiaary actien Of
t.he ice.

Tbe iearned judgeltated that the Case tuined
on the piona ef net, guilty: tbere vas daniage
done, and Le ieft if te the jury te say by whom,

by the defendants' bridge, or by the ice jam, at
D)oherty's, irrespective ef the bridge.

On this direction the jury found for the plain-
tiff, damages $100. The plaintiff's counsel toek
the samne objections te the charge et the learned
judge that Le teck at the close of the case.

In Michaeimas Terni, 0. S Patterson obtained
a rule nisi te set aside the verdict, as being con-
trary te 1ev and evidence and the weigbt of
evidence, in this, tuat it vas shevn that the
obstruction wbich injured the plaintiff vas net
caused by tLe defendants' bridge, but by a stop-
Patte et the streani rt a place lover down the
streain than tLe bridge; and because it vas net
shewn that the bridge caused any obstruction,
or that it vas cnlculated te cause any obstruction
in tbe netural flow et the Stream ; and because
the obstruction v'as shewa te Lave been caused
by ice which did net corne down in tbe naturtil
flow et the Streami, or by reason cf the natural
tbaw, but vas sent dovn the Streanm by persona
vho broke it up from, the mili-ponds; and bet-.
cause it was net shevn that the defendants Lad
censtructed tbeir bridge in a negligent or impro-
per menner. or Lad donc any set beyond vhat
they vere required by Iaw te do; and for mis.
direction et the learned Chiet .Justice, in ruling
thet the deciaret ion would be supported by evi-
dence of an obstruction caused by tbe iodgment
egainst the bridge et bodies cf ice sent dova the
Streami, notwitbstanding that the bridge voulcl
flot ebstruet the Streami in its naturai flow.

The ruie vas euierged until tbis terra, whezà
Jr If. Camerait, Q. C., sheved cause. The sim-
ple question on net guiity vas, vhether the
defendanîs, by the construction cf tLe bridge,
Penned back the water on tLe plaintiff's pro-
mises, se as te cause Lim damage. That dam-
age vas done by penning back the vater is net
denied. There is evidence tLat it vas caused by
the bridge, snd tbe jury, vho Lad a viev et the
Piace, were competent te judge vbether the
piaintiff'8 corttention, that the injury vas caused
by tbe defendants' bridge, vas correct or net.
If tbey thought it Lad arisen froni ether causes,
tbey veuld bave feund for detendant.

The action is net brought for negligentiy con-
structing the bridge, but éimply for lienning
back the vater on the plaintif If the vater
vas throvn back by tbe bridge, and the defend-
anti wlshed te justify the erection of the bridge
as in discharge et their duty, tbey sbould bave
se piealled; but the general issue merely denieu
the tact efthîe flooding, and tbere vas evidencq
te go te the jury that it vas caused by the bridge.
Ilarrold v. The Corporation of Simcoe, 18 U. 0.

Q.B. 9.
C. S. Patter8on, contra. The weigbt et ey4-

dence is clearly vith the defendents. Tbey verO
by iav bound te build the bridge; they wer@.
guilty et ne negligence in vhet they did, and
cannot properly Le heid responsible fnr tLe in-
jury sustained by the plaintiff. Besides, tie
leamned judge sbould bave told the jury tbSt
the act ef the parties above caued the jeux b$
sending dova the Le improperly, and that thety
Lihould find for the detenlants on net guilty. At
aIl events Le shonld Lave toid thent tiret defen1'
anti veuld not be hiable if their bridge voutM
net have obsîructed the ice in its usual and
natural condition, and if the jani vas caused ?#y
the ice abute being sent dowa in tee large qU'Mb
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