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eld to have aceepted it notwithstanding his letter of re
tion.

I'his being so 1 do not think a judegment founded merely up
the answer given to the first question ought to stand.

e only question is whether there should be a new trial or
ther this Court sitting in appeal has not power to deal with
case and find the faets itself

Rule 507 of the Judicature Ordinance, says in part:
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ve be m \ t ' 1 further or rder as the
m juire

I'his is taken from the English order 58, rule 4,
¢ power of the Court of Appeal in England,
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at page 160 of the report, Lord Loreburn, L.,

| proper mstrueti o order 58 e 4 \ n the subject of

ism in Willer v, Toul 17 Q8D 603, 12 AL TH6, and

| v. Ha 1801 I Q1D " I itter case all the

I of ¢ Court of Appeal nr 1 ‘ pinion that they

li \ Ira fer f nter ju nent in

ere noojury it ‘ 1 v different verdi Oh

Cour I\ | 1 usurp provinee of

jury; » if 1 eviden 1 t nl ' neln L ocan pro
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i between cases w 1 eviden wd th vhere

ne evidence 1 ' Y v to weted upon

tojury s a line distinetion m ‘ not unattended by
) But if cautiously I e fail to | value

s clear from this decision and from the expression of
Wicock v, Hall, [1891] 1 Q.B.D. 444, to which the
rd Chaneellor refers that we have no need to consider whether
10, rule 10, is in foree

on in
here,  Our own rule H07 wives all
wwer given by order 40, rale 10, and more

hole field,

It covers the

and is the only rule to be considered

Now if the appellants had asked for judgment or in the al
tive for a new trial we should have had to consider whether
ury could, upon the evidenee, reasonably give a verdiet
i the defendant and if we were of opinion that they could not
think we could have entered judgment for the plaintiftf our

selves though we should also have to determine the question of

¢ defendant’s elaim for damages.  But as the appellants have
ot asked for judgment and the matter was not argued on that
eround it is uscless cven to consider the case from that point of

view
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