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Lockhart, Lucy Denning, BElizabeth Jacob, and Mary Russell,
being co-heiresses of Willinm Jacob, and John Jacob, and Willinm
Jacob, deriving title, by deed from Richned Wharffe, whe derived
title, by deed, from Philhp Meyers, the grantee of the Crown.
The defendants sct up no other title but by possession.

The case was tried at Cornwall, in (Jeteber tast, before Hagarty,
J. The whole dispute at the trial {renewed in term) was on the
sufliciency of the evidence ag to two deeds, one dated the 7th
February, 1803, purporting to be from Phidip Meyers {to whom
it was proved the Crown, by patent, dated the 16th July, 177,
had geanted the whole lot named in the writ) to Richard Wharfte,
for the whole lot; the other dated the 31st May, 1808, purporting
to be a converance from Richiard Wharlfo to John Jacob, and
Willinm Jacols, of London, merchants,  The question was, whether
the dceeds came out of the proper custody, A witness swore that
he cbtained the first deed from the Hon. G. 8. Boulton, of Cobourg
wwho was usaid te be, and who ncted a3 agent for the Jacob family
as to these lunds.  ‘Thesecond deed he received from the plaintifi’s
counsel, by the written autherity of Mr. Boulton. 1t was admitted
that the plaintiffy’ counsel had charge of the papers of the late
George Macdonell, Esquire, aud bad this deed nmong such papers,
and that George Macdonell had, durin his life, written to Mr.
Boulton for information, and that, in reply, be had sent him the
deed.  Doth these deeds on the face of them, heing more than
thirty years old, were shown to have come out of Mr. Bounlton's
hands, Wharfle, it was adimitted, atene time resided in Cornwall.
It was objected that the evidenco did not shew that these deeds
came out of the proper custody; that Mr. Doulton should have
been ealled, and that there was not sufficient evidence of the
identity of the parties. Leave was reserved to move for a Ronsuit
on these points, aud the plaintiff bad a verdict.

In Michxolmas term, Melennon obtained a rule nisi to enter 2
nonsuit, on the leave reserced, becavse the deed to Wharffe, nnd
the deed from hitn to Jobn and William Jacob, were improperly
received in evidence.

Richards, . C., shewed cause. He cited Fees v. Wallers, 3 M.
& W., 5275 Dac Noe Jocod v. Phallips, 8 Q. B. 158 ; Doc v, Keeling
11, Q. B, $84.

Mcl.eanan sapported the rule.

Draver, C. J.—1 am of opinion this rale should be discharged.
‘the deeds in question were produced on behalf of the plaintiff, who
claimed the cstate, and who was, therefore tho proper person to
bave the custody of them; aad they came {rom the hands of a
person with regard to whom there was some evidence that ke was
agent for the former owners of the property, and parted with the
deeds in affivmance of the title of the purchasers from them.

In Jaceb v. Phillips, Coleridge, J. observed « Evidence of the
custody from vwhich a deed thirty years old comes is given, notas
a ground for reading the instrument for or against o party, dbut only
to afford the judge rensonable assurance of its authencity,” and
in Rers v. Wualters, Baron Pavke said he rather thought it was for
the judge to say whetber a deed was produced from the proper
custody or net, and that the court could not interfere, unless they
thouglt him wrong. Under the circumstances proved, which I
think are as strong as in Doe Earl of Shewsbury . Kneeling, we
could pot properly gramt n nonsuit, and 1 see no sufficient
reason to grant a new trial, in order that Mr. Boulton might be
called to establish facts of which there is some evidence, nud the
existence of which the defeadant has not ventured to deny.

Per cur.—Rulo discharged.
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Srrvensox v. Drows.
Puartngs o Assignment for benefit of erediters—Fower.

©ue partaer of a mereantite fietn hat no power, efther dnring the existenne or

after (hin duoslutian of & pastnensbip, to makean awigument of the prperty

and effects of tho fiems, 1o 3 trustee o7 the Lenefit of creditars

The bill in this case was filed by William Stevenson against
James A. Brown, Hwam Capran, aud Matthes Crooks Cameron,
setting forth that the phintiff and the defendant Rrown were
partners i the firm of J. A. Brewn & Ca. ; that difficultics had

occurred between them ; that the defendant Brown kad thereupon,
awt in consequenco of the alleped inabiltity of sud firm to pay its
debts, made nn assignment of all tho partnership stock and effects
to the other defendants as trustees for the benefit of creditors;
that piaintiff had protested against such assignment, but that,
nevertheless, tho said defendant had lot said trustees into posses-
sion and had ousted the plaiotiff.  The bill prayed that the agsign-
ment might bo declared void and the defendants restrained from
acting under it, and that the partnership might be wound vp and
a Receiver appointed. .

Hodgins, for the plaintiff, cited the enses referred to in tho
Judgment of the Vice-Chancellor,

MeMichael § Fuzgerald, for the defendants, relied upoun Fox v,
Rose, 10 U. C. Q. B., 16, and Burchkart v. Draper, 10 Ha. 453,

Sraaaor, V.C.—~The question iy, whether one of two co-partuers
in buginess ¢an make an assignment of tho wholo cffects of the
partnership to trustees for the benefit of ereditors.

No English nuthority has gone this length, and the existence of
such o power in one partner is net, it appears to me, in accovd-
ance with the principles upon which one partner is held to havo
authority to bind his co-partacr as well as himself,  Such author-
ity is, a8 was said by Lord Wensleydule in Ernest v, Nickols, §
H. of L. C. 417, 2 branch of the law of agency, and it was cou-
cisely stated by him, ([lawcker v. Bourne, 8 M. & W., 710,) “ Oae
partner by virtue of that relativo is constituted o general ageat
for nuother as to all matters within the scope of the partuership
dealings, nnd has communicated to him, by virtue of that relation,
all authorities necessary for catryisg on the partnership, and al
such ns are usustly exercised by partners In that business in which
they are engaged ”

In the case of Fraser v McLeod, § Gr. 275, I referred to soveral
cases where the dealings of one partner are held to be beyond his
authority and his co-partner not affected thereby. The English
anthorities go this length, that one partner may sell partnership
goods, or transfer them in payment of & debt, and in one case,
For v. fantury (2 Cox, p. 445) the whole of the goods of a partaer-
ship were so transferred, aud upon trover brewpht sgainst the
purchaser the judgment was for tho defendant. The judgment
was given by Lord Mansficld, whe said, **Each {partner) has n
power singly to dispose of the whole of the partacrship cflects.”
This case was decided chiefly upon the frame of the action.

Tn the Americas Courts, however, there hns been a confiiet of
decision upon the point. The reasons of Chancellor Walworth
against such a power residing in one partaer arc forciblo and, 1
thuk, conclusive. After cnumerating instances of what o partaer
may do be proceeds, flaves v. Hussry B, Paige, 30, “all theso
instances of authority, ns well as that to make negotiable paper,
flow from the principlo that each is the agent for the whole. DBut
for what is he such agent? For the purposes of carrying on the
business of the firm, and becauso the authority to do the act is
implied from the nature of the business.  Now a traasfer of all
the effcets of the firm for payment of its debts is a virtual dissol-
ution of the partaership. It supersedes alt the business of the
firm a§ such. It takes from the control of each all the property
with which such business is conducted. The parposes of the
business then clearly do not require that such o power should be
implied. What othier reason is there for holding that by the con-
tract of partnership it should be inferred. T do not think that
the principle insisted upoun is a truo one, namely, that such a
transfer is only invalid whea it operstes as a fraud upon the other
paitaer, when, for example. it is wade against his wishes, and to
give prefercnces which he is unwilling to give. It strikes me
that tho principle upon which the invalidity of the principle s
established lies deeper. 1 cousider that neither during the exist~
ence nor after the dissolution of & partnership can such 4 transfer
tie made, beemise of want of power in any onc partner to mako
it. A direct payment of money, or a {ransfer of property to an
ackaowledzed creditor is an admitted and a neecessary power dur-
ing the existence of the partnership.  We probabiy are compelied
by authorities to go so far as to say that it is & necessary surviv-
ing power after a discolution in whatever way that is cffected.
Al that is requisite to test the transfer is the amount of debt and
the extent of the fund assigned.  But upon the assignment of the
property of n firm to o trustee @ complication of dutics and res-



