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COURT 0F APPEAL.

Plull cou.rt.] REX v. l'ms. [larch 12.

Righi o f commeli't as Io otio~ci -/tu molw giving cvi-
dence.

T1he pr'isonIer aînd one F. %vere *iointly indicted for voinrnittiîig
rape on the proseeutrix, and a true bill %vas foundc. The indit-
ment was tlien traversed tW tAie next sittings. and nt suelh sittings
the prisoner wias tried alonie, the iiudietmeînt .is to K. being agin
traversed to, the next sittings.

JIcld, tli&t P. mii .not ii 'pro pLpSOi ('hagedl* uîîdr cantida
E vidence Aet, 189:3, 56 Viel. e. 31, s. 4, for thîît seetion only re-
fers to the person iietuîîlly on1 trial z and thivrefoî'e thle judge dîd

J e not contravexe tiot. seetion in eoniienting on the faet that F.
haci îot beeni ealled as a witniess.

Jtg. v. Payne (1872) 1 C.C.I{. 349, and lerg. v. (losselin
(190:3) 3:3 S.c.B. 255, voinniented on.

E. illithoii, for the prisoner. (]arînirigl I K.(-'., for the Crown-

tll C'ourt.1 I \ltîrehI :31.
REFX V. BROOKS.

Eveni if ii inistakie is maeb mne i i tria it lovs not

relieve the' judge in a eriniiîaiil case frontî the dute to sec thait
proper evidence only is before the jury,

P ~ At the trial of a prisoner, the Irosecutilig couinsel puit in a
letter tiddressed to the Crown Attornîey front the vouîisel who

tliad heeni retainied to net for the prisoner as f ollows: 1' finid that
~ i 1 will be unable to go on with this; trial on Z3th Dec.. WouldIVyon kindly sec the judge and aqk hini if e cati take it on atr

da, he6t Jnr . 1 mlquite wiln x eetthe'
evidence of the fainily. in partielar those who trave evidenve .i
the Il. trial, so that it wotuld not he neees.ary for yon to eall
them,'' The trial did flot stand over until Janiiary 6, but wvas
proeeeded w~ith on Dec. 29, w'heil the prisoner wkif represented by

M,


