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,)peal by the plaintiffs fromi the jUdgmlent Of MASTE, J., 17
\ . 307.

ie appeal was heard by MEREDITtl, C.J.O.,MCLRN
,y, and FEw~oJJ.A.
àrley Denisoa, K.C., and W., J. Beaton, for the pp, ana
igus \IacM\ur(,hy, K.C., and J. Q.Musifor the. defend-
h. Canadian Pacifie Railway Company. respondfents.
M. Fergusoýn, for the defendants the Pere Marquette Pail-

Company, respondents.

IRO;uso-, J.A., reading the judgment of the Court, -Aid.,
stating the facts, that he was of opinion that whatever waa
c car when the railway company received it and signed the.
lading was stili in the car at the time the plaintiffs broke the

and opened the car. The evidence which led to this con-
mn also led the learned Judge te doubt the. correctness of te
tg that 19,636 castings were delivered to the railway compan y,
ias not sufficient to enable hlm Wo say that the. finding was so
Sagainst the weight of evidence that it was clearly wrong and
d b. reversed. In suchcircumstances, it mnust b. taken a
Ifihed that 19,636 *castings were delivered Wo the railway
any at Sarn6a, and that 19,636 were ini the car when the.
tiffs opened it; and the liability of the. defendants inust b.
nidned on the hypothesis that the loua occurred after tiie
mg of the car.
carrier is bound not only Wp carry safely but also Wo deliver

afford the. consignee a reasonable opportunit y Wo talc. deliv.ry.
he question was: "Did the plaintiffs, by their own ans in
ciug open, entering, and unloading the car, in the. abece and
,ut the. permission of the. carrier, termainate the. contract of

geor free the. carrier from the obligation Wo make any
-delivery? " The foundation 0f the argument for the. appel-
was, that delivery could not b. and was not made tilt the.
iswere out of tiie ear.

>eJivery implies surrender by the. carrier and acoeptauoe,
" or implied, by the. consignee, of possin, dominion, and
-ol; but it was flot necessary for the determination of this ca8e
meldo when the. surrender and acceptance would have been

)eehad the. cnieciicosen, W insist on their strict rights
r the contract. Tiie plamntiffé did not choose Wo abide by the.
rct; but, waiving their own and in breach of the. defendants'
sgae to time, placet, and manner of délivery, they, for their own

enecwithout surrendering the. bil, witiiout paying the.
àt, ini the. absence of the. defendants anid witiiout their per-
on, broke open, ent.red, and unloaed the, defendsnts' car,


