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18,5, said that the respondents' appeal to the Appellate Di-
from the order of the Ontario llailway and Municipal Bo
approvÎng plans to pro vide the necessary switches and turu-.
to, the appellants' property in crossing a portion of the side-,
on the west side of Yonge street, 'for the purpose of termi
accommodation on a site purchased by them, was on two grow,
(1) that the appellants had no operating franchise in respec
the street and ad>oining land proposcd to be used; and (2) i

in any event the consent of the municipal council was necess
The, question of the jurîsdîction of the Corporation of the Co-t
of York to revive the agreement of 1894, as affecting the franc
of t he appellants, was not properly before the Appellate Divis
it was not raised before the Railwayand Municipal Board;
had been raised, it would have been open to the appellaut
have called evidence in answer to the case made against thi
and the respondents should flot be allowed now to rely upon
alleged absence, of jurisdiction.

On thle fi rst ground of appeal, that the appellants had no opc
ing franchise in respect of the street and adjoining land propi
to he used, the majority of the Court of Appeal did flot
nouinte a final opinion. The clause of the agreement of 1894 w
determined the extent and nature of the appellants' franc
for the, purpose of operating thcft railwa y-as distinct froix
location and construction-was clause 7, and sub-clause 3 the
conferred a wide authority. The works approved by the, B(
were within the ternis of the franchise vested in the apI
under the statutory agreement, if they were acquired for
purpose of operating the, railway of the appellants-and of
there could be no doubt; the finding of the Board would bw

cuieon a question of fact. C lause il of the agreement
gave a cona.,iderable power of constructing turn-outs.

The decision of the Judicial Committee in Toronto and
Radial 11W. Co. v. City of Toronto (1913), 25 O.W.R. 3L
not iniconsistent with the construction now, adopted of the franic
ronferred by clause 7(3) of the agreement of 1894.

The, finding of their Lordships therefore was, that, for
puirpose of operating the railway, the appellants had the, franc
whiohi they limdin respect of thie streets and adjoiniang 1,
proposed to) be used, and they determined in the appelis
favour the question on which the, ma-.jority of the ibourt bE
preferred not Wo give a final opinion.

Upo>tn the second question, their Lordships referred to ela
2, 3, 4, 5, 8, 9,,10, 17, 27, and 28 of the agreement of 1894;
said that the Board, before approving the plans of the appellE


