
Thie admi)inistrator pendente lite îs flot a necesaary parti'
to the suit.

.There wilI be judgment deularing that thie late John
Alexander Maenduly executud and puib1ihlihd )ils laast
will, as se-t out mu the 5th paragraph o)f 1lhe tsaten1ent oi
claim, and thiat lte plaintif!, as executor of said asat will
(a trucv eopy of w1iich wa:3 produced at thev trial, amil marked
as- e-xhibit, 3), ila enititledl to propound the saiw, anid to have
prol)ate thoreof' issued to hini.

The 2costs of ail thec parties, excupt of theo defendants
Eliza M( lnty ru and tuet Attornu y -General, top lit paid out
of the estato. Th1e plaintif! îs eitled( to 0osts as. be'tween
solic-itoýr and clienit.

, Iie defendanit Eliza Mei-ntyre mnust bear hur own cst
Tho Crowi l 1- l etiitl4,d to costs hr thiere iks anme-
thin mng to [t out of the estate: Prisv. Braidley,
1 Ila. 219; Morgan on Costs, 2nd ed., p. 33è.

JULY 12-rH, 190-Z,

DIVISIONAL COURT.

M cI1NTY11E v. TOWN 0 F LI NDS AY.

Wap-Nosrepair-n juyte) Pen<on-Munk(ýipl (po«tn-re
Dug bij Gaý C'o»Invuny--Conmet of Crr«k-La ftf Botk

Appeal by plaintif! fromn judgmnent of County' Court of
Victoria dismissing the action as aga.inst the town corpora-
tion with e-osts. The action wasý broughit against the towu

crporai(>on and the, Iindsay v as Coziîpany to reuovor damj-
age fo ijuri(es sustained )Y plaintif! on h ihtn h

,)th 0ctober, 1901, by stepping into a deep trench dug by
the defendlint uompanyv along one of the streets of the town.
Ju1dgrne1nt was enteredi for plaintif! against, the cornpany for
t75 miecotl The comnyiýi h ad been authorized by' a byv-
]aw of thev towni coiincil to hIa down thieir mains; along tilt,
streetis of the towa, they agreeing to indexnnifyv the eorpora-
tien for ail, damiagets ten arise the(refrçomi, and te) properly
proteet auid war-n the public against accidents by« lighits. At
the saie tixue that the gasa conmpany hiat openied a trench
at the point ini question, the town corporation wver 'e laying
a granolîthic waglk, and had erectedl a barrier round Ile walk
usually used bY pedcatrians. The plaintif! waks ttruiieti
of the 11SIal path by thi-; barrier, and -lipped in tii, dark
into the, ditch andi waa injuired. Neither of the defeudajits


