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laches as disentitled the plaintiffs to recover the
saine back.

.4nder3on shewed cause, referring to Afarriot
v. Jiimpton, 2 Sm. L. C. 256 ; Bell v. Gardiner
4 M. & Gr. 11.

Thie Court differing in opinion deiivered their
judgaiente seriaaim.

HAGAÀRTY, J.-The Court of Revision did hear
the plaintifs', complaint against the assessment.
They did not, it is said, expressly make any de-
cihion of the appeal. The statute says tbey shall
determine the matter and confirm or amend the
roll accordingly. The roll, as a matter of fact,
was finaliy pased by them and certified by the
clerk, under sec. 61, the plaintiffs' assessment
remainitig unchanged. The doubt I ftel is
'whether this final passing and certifying of the
roli must not be held to have been, se it wae in
effect, a decision adverse to the plaintiffs' appeai.
Thon the section esys the roll s0 passed shahi
bind ail concerned, notwithstanding any defauit
or error committed in or with regard to snob
roll, except in so far as the saine may be furthsr
tamended on appeal to the county judge. Sec.
59) provides that ail the duties of the Court of
Revision shall be completed and the rolle finally
revisedi by themi before the let of June. Sec.
61 allows an appeal to the county judge, a notice
heiug given within three days after the decision.
Then, under sec. 64, the cierk produceis the roill

psse<l by the Court of Revi,-ion."
Lt seetus to me that 'when the Court of Revi-

sion, after hearing a complaint, finally pass the
roll, ieaving the asseomment complained of unal-
te-rPd, tbey decido against the compiaint. When
tliuy decide on finally passing the roll, leaving
the plaintiffs' assesmment unaltered, do they not
deciiie against him ? His heing throwa off his
gua:rd and rendered less watchful ia consequence
of something eaid to him, is another matter.

In the case before us ail damage to the plain-
tiffs could be easiiy avoided. The complaint was
heard on the 25th of May. Complainants knew
that hy law the roll muet be finaily revised by
th e 1lst June, a few day. after the hearing. They
could have appealed to the county Judge witbin
three days from, pasEring the roll. 'There is alse
a power given by sec. 62 to the Court of Revi-
sion, before or after the lst of Jane, and with or
withnout any notice, to receive and decide on any
petition frorn any person who, by reason of gross
nnd mainifest error in the roll as finally pasged,
bas been overcharged more than twenty-five per
cent.

Whatever may be the practice of these courts
of revision as to making liste of particular com-
plaints atnd entering a special adjudication in
enchi, tue statute doe nlot sein to require it.
The direction ik merely that after hearing the
complaint the court shall determine the matter,
anîd confirm or amend the roll accordingly. They
need not decide it la complainant's preseace. If
they accept hi@ complaint of overcharge, tiiey
inuit of course alter and amend the rolli; if their
v'iew be adverse to hlm, they leave the roll unai-
tered, nnd finaily pass it in that tatate. 1 feel,
great difficulty in saying that the latter course is
uiot a determining of his compiaint. It nMay be

Svei'y inconvenient, but is it unlawful ?
Ir the appeal to, the county j'idge shonid take

pltce whilqt the roll is stili before the Court of
itiviàiof ad each ebse ia decided, then I at once

concede that there muet be an independent adju -
*dication on each case. But it le8flot so.

A number of persons corne before the court com-
plaining of overcharge, and asking to have the
amount stated in the roll reduced. Out of, say,
fifty appeals the court accede to the cases nmade
by twenty applicants, and then, under the stat-
ute, the amount ln the roll ie altered accordingly.
As ta the remaining thirty persons tbey are
heard, and aothing is then decided. The court
may remark to some parties that they wiii fur-
ther consider it, to others that they wili consuit
their solicitor. They may do so or may not, ns
they please. The sanie day, next day, or at
somne subsequent day, they direct the cierk to
certify the roll as finaily passed, and he so cer-
tifies it, leaving the thirty applicants' asseesment
unaltered. This seeme to me a statutable rejec-
tion of the appeals.

Nor do 1 hec how the fact of the clerk ewear-
ing that in fact no particular consideration wias
given to any one or more of the appeals after
the day of hearing cau affect the act. The whole
point eeems to me to b., ha. the roll been alter-
ed, or has it been confirrned in its original etate.
I have no right to prescribe any particular fortu
of confirmation, 'when the very act of passing
and certifying the roll ta ail intente and purposes
necessarily leaves the firet amount unattered and
confirmed; in other words, unlees the court,
after hearing the appellauts, alter the roll before
finally passing it the appeai fails, and the firet
assesement stands. The alteration ie the active
resuit of the appeai: the non-aiteration or pass-
ing the roll without alteration, is the opposite
resait, equally indicative of the judignent or
decision of the appeal.

The plaintiffs then are aware, or we must
assume thera to be aware, that the roll muet be
finally paseed by a specified day. Wheu passed,
their assesement, reduced or left unreduced,
muet be in it. They muet kaow that ail appeais
therefrom are heard by the county judge, whro
muet do ail hie part by the 15th of July. It was
juet as easy for them to enquire from the clerk
#1 the roll were finaily paeeed and certified, as te
ask if their dlaim was disposed of. After ail
appeals to the county judge are heard and known
to be finaliy disposed of, and the general asses-
ment of the city, necessarily including this case,
reduced or confirmed, and when I think, the
plaintiffs shouid b. held bound to understand
their position, in the month of October, they are
shewa by the coliector the usual echedule of their
taxes, headed "las eettled finally by Court of
Revision," and then pay the amount. 1 have
been unable ta bring myseif to the conclusion
that money se paid oaa be recovered back.

DRAPER, C. J.-The only question requiring
consideration ie whether hy the Assessment Law
the plaintiffs are concluded from denying the
finality of the assesement roll as to their liahility
ta the amount and value of their property, hiable
ta taxation for the year 1864.

The rigbt to recaver back the nioney paid is,
I think, clear, if thie difflculty be surmounted-
la Townsend v. Crowdy 8 C. B., N. S. 493.
Williams, J., observes, that at one turne the ruie
that money paid under a mistake of facts miglît
he recovered back was qiuhjpct to the limitation,
that it must be shewn that the party seeking to
recover it hack ha. been guilty of no taches.
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