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rlriT CASE 0F GORD)ON.

The case of Gordon is litiely to ho a leading
case on tIse sti3sject of martial law, for which
reason WC coiinnit'îtet1 upoti it in an article in
Jantiary. Wce thon exainied the question of
the îcgality of tise trial, with, reference eitli3r
ta the atithoritv of coorts-mnartiai under mar-
tial law, or to tihe arrest oft'hUe lsriborber iii a
district not onde:' martial law~, or to the sup-
posed insufficiency of thecevidence_. And wc
exprcssed our opinion tin opposition to a very
positive opinion to the contrary), that courts-
martial /1<zd aoithority unduer martial law; that
the rcriu',al of tihe prisoner into the (district
tinder martial law was perfectly legal (oipon
the fondamental principle, that the trial of
the crime is local>, assuiming- that lie liad cuoin-
niittcd or been party to the commision of a
crime in that district; and that the qoestion
whether hoe ha#1 been party to sucb a crimie,
was for the coturt-mnartial, îsrovided Luec was
aeey evidence on whichi tluey might hioncstly
cone to that conclosion. And, flnally, WC de-
cried as abuord, tic idea of trying Governor
Eyre for murdler; and declared, that, tlîou gh,
no doubt, iL void bo couipetent to any one0,
tînder the 43 Gco. 3, to prefer an indicmnent
for mordet' against hiixo, no judge who cliarged
the grand jury would faIl Lo tell thons tîsat
they intibt not *find the bill unless satisflc(1
that the cxccution was the result of a wickcdl
conspiracy between the governor, the general,
and the court, to execute thc prisoner linier
colour and ýpretLÎscc of martial law, not really
hehicIiving bis:: to ho guilty, and not really iii
PUrstoance of a trial and sentence, bot nierely
in pursoance of a miurderous conspiracy.
Upon which direction, of course, as there
wvoul not ho a particle of ovidence of anything
of' the kind, nojory would fiid, the bill. These
coud usions are now admitted by aIl ratienal
persons. In an article of the 3Oth Jonc ive
advertcd to tIhe Report of the ConimissionoTs
whiclh contained nothing at variance with
them. And the cha;rrnan of the Jamaica coin-
nîittce-forsned mainîy for the purpose of
prosecuting Mr. Eyrc-has avowcd biînself s0
satisfled of the absurdity of the idea, that hoe
lias not only declined to adopt it, but lias pub-
licly dcnounced it, and rctired froin the chair-
mnanship of the cominittce. WVe mîust say, iL
is scandadous that sucla a comnîittoe should
lever have beeni forîncd-actinig, as thcy did,
for the avowcd purpose of promoting a crim-
mnal prosecotion, and taking cvery possible
mneans to poison the fountains of justice, and
prevcnt tIse accosed from having a fair trial.
This may flot have been intcaded by the coin-
inittee (at alI events, by its more respectable
menihers), bot iL wvas the ejJ'ect which the
mens thcy took was necessaî-ily cal(ulatcd to
lirodoce, and for wh)ich, therefore, they would
have beesi criminally i esponsible. Anion- the

pneans they have taken was thse publication of
infiamatory apîpealh:, niaI eveni of a legal opin-
ion, tcnding to show that Mr. Eyre hiad hîcen
guilty of murder; anda almost aIl our cotein-
p)or.ies-even our leqa i coteinporitris-wcrc
so far torned away hy partisan feelings, as to
adIvocatc that vicw. Thiis w-t tie very cifusicc
for which Sir Francis Burdett wa> severely
punishied. (Rex v. Burdett, 4 B. & AI. 95,

I34.lc had publishied a hetter to thse effcct
thât the i]îltary, in what he c:sllesl " the Maîn-
cliester miassacre," were guilty of nsrrand
for tii lie was fined and iimlri.soîwd, oit the
grotind tixat it lhad tho necessary fl'ct of
tending to prevent them fromn havini- a fair
trial. This case is apposite to (iordoni's cast,
iii more points than one; for in that case, a, ini
a previous case (Rex v. Ilarre!I iiiii ('haîafn,
2B1. & Cr. 257), it was recognized as undooibtel
laW, that if a man publishes niatter calci!ate'l
to produce a mischevious eflrect, it intî-t Ie
taken that ho intended to produce that etrect,
and is responsible for it.

This brings us back to Gordon's case, with
reference to the supposed lial>ility of any one
for his inurder. WVe assumie-for iL bias al-
ready been establishcd in onr former articdeQ,
and it is evidently assumed and implied iii the
Commissioner's Report- that the trial ww; le-
gai; that, as we shewed in our article of the
3Otiî Jone, would depcnd on the author;ty of
courts-martial under martial Law, whiclî is re-
cognised by the Comimisioners. and on the
jurisdiction of the court over the particular
person and the particular charge, which we
establishied in our article of January, and
which is considered very elaborately in' Nir
Finlason's "Treatise on Martial Lýaw." Bot,
assuîning: the legality of the tricl, in the qeni-e
of the authority of the court, and tlieirjîi--
diction over the prisonier, it is said that the
conviction was illegal1, becaoise it was nc~t sssp-
ported by the evidence. This in a legal point
of view is perfectly absurd. Nothir:g is în're
common than fora judgc in a court or crîiini
case to express bis disa9ent from the verdict;
nay, as Mr. Finlason observes, it is not un-
commnon for tho judge on a criminal trial in
tell the jury that, in bis opinion, the ûvidenve
is not sufficient to sustain the charge, and yet
for the jury to convict contrary to bis opinion.
The judge lias na powoer to wiithdrawv the case
from thcjuiry, if there is anyoe*vidence, howevei'
ho may differ from. them as to its weight and,
efl'ect, for its weight and effect is for (hem~ to,
consider; and if there is any evidence for themn
te consider, then there is evidence which will
legally Warrant themi in fanding the prisonoz'
guilty, notwithstanding that the judge doos
not dcciii it sufficient-nay, eensiîlers it
wholly insufficient to sustain the verdict.

la a criminal case there is no mode of re-
viewing the judgment of the jory uprtn the,
facts; and even in a civil case, where there is,
the Court will not set aside a verdict mierely
becaoise the judge differs fromn thc ' lict, and
deemis the evidence wtis insufflgient to sustain
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