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tract they served P. as third party under Imp. 0. 16. terpreted according to the Act, still this view
r. '& The defendants then applied to the Court to in effect doca go. It may b. observed that the

£ire directions as to mode of trial ; but the Court held section ofithe statute i. permissive flot obliga-

that the matters couîd not ail be decided at onc trial, tory or compulsory."
And dcclincd to give any directions. PIeaings [NoTz: ÎMP. J. Act 18739 s. 25, sb. 3. and
ba'ving been, by direction of the Q. B. Div., dehivercd Im.o.r,. ,aeidutalwttO.,J
hetwecn the defendants and the third party, the de,, Actý S. z6, subs. 4, and Ont, O. r2, r. i9 tv.
fendants then gave the third party notice of trial, pciey m.0 6 .r n n.0 1
the action between the plaintiff and the defendants r.cie/.I~ O0 are r.t&l iS d nt.cl xeV a O.hze
baving been already t . 0 aevitalyidnicl exeÀt ta

HMl <affirming the judgmcnt of the Q. B. D.) that formr regusres t/t leave Of t/t cour or judge

M5 the Court had decided that ail the questions could before ser"vice 'Of t/w, notice n t/w i/tird oarty,

ilot ho determined in one trial, the third party ouglit and a/sa tha t/te notice s/ta/I be stamoed wit/t

to be diumisscd froin the action, and that the notice tome seal as writs of stemmons.1

-Of trial should therefore be set aside.

[Q. B. D.. C. or A., May 19, 2o.-So L. J. I. 523.,

The facts of this case sufficiently appear MuD)oz v. ADAms.

fram the abovè head note. Im,6. Jud. Act, 1873, s. 24, subs. 3.-Ont.' fud.

BRAMWBLL, L. J., who delivered the judg. A4ct, s. i6, subs. 4.-Protection order-Probato

mnent of the Court, after observing, t hat speak. action-Statement o/ defence and counter

ing for himucîf, he thought that when a case claim Praying' jor disc/targe of Protection

is not within Imp. O. 16, r. i8, but is within order.

uli 17 of the same order, the third party served (P. D. & A. D., Fcb r--S L. J. PL 49.

wvith a notice which in terms brought the In tbis 'case the plaintiff as executor, pro-

case within i-uic 18 (as was the case here) pounded the will of defendant's wife. The

--should be dismissed, and flot brought in on statement of dlaim alleged that the deceased

one ground and then retained and dcalt with had'duly executcd the will whilc living apari

,on another ground, continued :- fi-arn her husband after obtaining a protectior

Il However, assume that the case ia propcrly order, and being possessed of separate estate

brought under i-nIe 17, then we think the abject The statemnent of defence alleged that the pro

-of, the i-uic is that whcre the same question may tection order had been obtained fraudulently

arise betwecn twa parties, where a plaintiff may and ought to be set aside. The defendant b~

lay ta a defendant, 'you complain that the his counter-claini, claimed (iL) that it might lx

goods sold to you are not according to cantract,'. declared that the protection order was fraudu

and the defendant replies, ' If that is truc, and lent and void î, and that' the same be set asid

if they are not, then thon there is a third party and discharged ; (ià.) that the Court should pro

Who has broken a contract with me with respect nounce against the will propounded by, th

ta the- sarne goods,' that same question should plaintiff; (iii.) that the Court should dci-.

b. tried once for aIl. But when, as in this case the defendant a grant of letters of administro

-a Court bas decided that the sarne question' tian of the personal estate of the deceaseda

sh&11 not be tried once for aIl between aIl the her iawfuI husband; (iv.) that in the alternativ

Parties, then the reason for retaining the third the Court should deci-ce ta the defendant

Party~ is at an end. There ia no reason why grant of letters of administration of go much
the provisions of rule 17 should be appliod to the personal estate and effects of the decease
the third party, and we think that the third as she had no power to dispoae of by ber wilL

Party should be dismissed for the action- The plaintiff demurred on the groUnd that
The Solicitor-Generai bas said that the rules wam not alieged that the protection order ha

Could 'lot limit the operation of Jud. Act, 1873,. been revaked, and that it was flot competent 1

SOc. 24, subs. 3 ; but the rules have received a the defendant in this proceeding to msaili
sanlction which renders thein equivalent ta an validity-
Act Of Parliament, and speaking for myseif, 1 The President (Sur James Hannen), b.

tllink that, although the rules ought to be in. that the counter-claim was.good, and.tbat ana
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