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The defence was: that; ne moneys were advanced hy t]
deceased upon the inortgage; thaut, -witbout request or consider
tien thferefor. the defendant voluntarily executed the mortgage fq
the purpose of securing to the deceased, who was his aint, a
income during hier lifetime; that the rnortgage was,, ne ver deliver.j
and that it carne te the hands of the plantiff with full know.ledj
on his part that there had been ne delivery and that no morte
had been advanced.

The action was tried without a jury at Woodstock.
W. T. 'MeMullen, for the plainiff.
R. MeKay, K.C., for the defendant.

SUT1FRLÂND, J., in a written judgrnent, after setting ou i
fadas, said that hie was esked by the defendant te find thi
there wLs a gift inter vives of the $3,500; that there w" a
agreenment between bum and bis aunt that hie should pay intere
on that suni for her life as part of ber income; that there wva :
reality ne advance of the consideration namned in the mortgag
that thle mortgage was intended te be and was in fact only a secu
ity for the interest or incomeo; and that there neyer 'Wa ai
delivery of the miirtgage te the.aunt or for her w-hivh would nia]
it an effective instrument.

The evidence feil short of that satisfactory proof esar
niake eut a complete, gif t of the mnoney by the aunt to the defendan
If there was ne gift, there was consideration for thie rnorIgage,ý
the defendant received the mioneysý, and se xrsl adniitted.

The mnortgage was in fact registered, even thougli, as waIS mai
the defendant did net give Instruction te that end, anid the solicft
ernplloyed to draw the mortgage registered it, as a matter o)f u
practice. It carne back inito the possession of the defendant wk.
the certificate ef the registration on it, and thiat, was primae fa(
evidence of the regfistration of the inistrumlient and of its d.
execution: Registry Act, R.S.O. 1914 ch. 124, sec. 50.

'l'le defeudant admitted that the documient was inten<ded
be an iiinediate and effective security te bis amnt te the e -te
nt lewst of intereat on the consideration-money namied therein
hier lifetime, and lie ini fact paid interest up te a certain tily
although lie testifled that hie aunt was unawarc of theexdsteue
the mertgage. It was difficuit te believe the stery that t
transaction was net intended te be juet what it purported on i
face te be, or that knowtedge of it was net con veyled te tire ail
in lier lifetimne. Thie instrumient was in fact in tieterme sintende
and there was a delivery in the legal sense. Thre auint waa livil
with the defendant at thre time of the execution and rgsrto
the mortgage and when the defendant received it frein thre "oicit


