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the fact-whether the story of the plaintiff or that of the defend-
ant, told i the witnessý-box, was the true story of ail that took
place.

It must be considered that, by mutual assent, the triail .Judge
was to determine ail miatters of fact not subiuitted to and found
by the jury.

The trial Judge found and determined, having regard to the
facts found by the jury, that the acceptance and appropriation to
his own i use of the bull by the defendant was an acceptance and
actual receiving of part of the goods bought under the contract,
as found by the jury, so as to give the plaintiff the right to enforce
that contract notwithstanding a plea of the Statute of Frauds.

The evidence adlduced at the trial was sufficient to support
that findting-whatever might be said of the case if the defendant
had prornptly retur-ned( the bull after the dispute in regard to his
riglits as to, the other animais arose. Accordîng to the finding of
the jury, there was but one, entire contract; and so, the defendant
could rightly accept and receive the animal oniy as a part per-
forinance of that contract; otherwise his retention of it was unlaw-
fuiL In ail the circumastances of the case, it could flot be said that
the Judge wvas wrong i thiýs respect: see Page v. Morgan (1885), 15
Q.B.D. 228; Taylor v. Smith, [18931 2 Q-B. 65; and Abbott & C2o.
v. Wolsey, 11895] 2 Q.B. 97.

The question whether the property ini the cattle passed to the
purehaser wýas one of intention; and, upon the finding of the jury,
the only proper conclusion was, that the property passed te the
buyer before action broughit. There was no evidence as tu when
paymient was tu be made; but it, should be founid that payment
M'as to be mnade at, the tune of delivery, the niext day after the
sale.

The, Statute of Frauds did not make the contract illegal or
otherwise void; it but preveuted the enforcemnent of it if either
party chose to resist enforcemnent under ils provisions. The
dulivery of the bull being a compliaxice with- the provisions of that
vrnartmexnt, the property in the cattle passed to the dlefendant;
and, there having beeni a delivery of ail of theni at the time and
place agreed upon, the plaintiff was righit in suing for money pay
able by flue defendant Wo hin for goods sold by hiim Wo the dlefendii-
ant;- and su, the app)eal qlhould( be dismnissed.

Appeal dt'smissed wiih cosis.


