
Mardi, 1867.] LOCAL COURTS' & MUNICIPAL GAZETTE. [Vol. III.-89
thorized the judge to, bail the prisoner, flot to
disoharge him. That the Ôth section of this act
was only in furtberance of the 3rd section, and
gave no revisory or other power greater than it
conferred. That it was flot the intention of the
legisîsture to make a judge in chambers a court
of review from. the proceedings of magistrates.
That this intention, and the construction he put
upon the Srd and 5th sections was to be inferred
froin the fact that the statute gave an appeal
from, the court into 'which the proceedings were
to b. returned by the judge to the Court of Ap-
peai, but did flot give it from the decision of a
Single judge. That the duty of justices of the
peace 'was pointed out in the Con. Stat. C. cap.
102, sec. 57; and he is authorized to determine,
upon the evidence, whether the aecused shalh be
committed for trial, bailed or discharged. That
the judge ought not to interfere with bis deci-
sion. That the. power of this police magistrate
to deal with this question was cleai froin ss. 857-
860 of the 29 & 80 Vic. cap. 51. Hie was ex
officio a justice of the peace for the wbole county,
and could issue any warrant or try and investi-
gate any offence in a city when the offence bas
been cornmitted in the county in which such city
lies, or which it adjoins.

J. WILSON, J.-On the question of jurisdiction
it is clear, fromt s. 867 of the 29 & 80 Vic. a. 51p
that the police magistrat. is ex-officio a justice
of the peace in and for the county of York; and,
by s. 360, a justice of the peace for a county in
'which a city is may try and investigate any case
in a city, when the offence bas been committed
in the county or union of counties in which. such
,city lies, or which sncb city adjoins. The. police
mnagistrate had therefore jurisdiction, &e , bath
iu the county and city, and the proceedings are
legal in this respect.

Our late statute 29 & 30 Vic. cap. 45, le
,chiefiy taken from the imperial statut. 56 Geo.
111. cap. 100, but the 5th section is new. Writs
of cerliorari had in practice been issued in vaca-
tion by order of judges in chambers in this
Province previous to the passing of this act. but
the learned Chief Justice, in the case of The Qucen
V Burley, 1 U. C. L. J. N.S. 84, for extradition,
doubted the power of judges to order these writs
in vacation, and it was proper that ail doubts
should be removed respecting this practice. In
that saine case it was intimated that, in the
Opinion of some of the judges, ev.ry man coin-
lilitted on a criminal charge had the right ta
blave the opinion of one of the Superior Court
Judges pasa upon the cause of lis commitinent
bY an inferior jurisdiction.

Iu my view of thie clause it had1 reference to
both these opinions. Before this act was passed,
*hen by the return of the habeas corpus and the
Proceedings upon which a prisoner stood coin-
'flitted, il appeared that the commitinent was
illegal, it bad been the practice for judges in
ehniiiers to discliarge hum.

It le true that the power to determine upon
t116 Sufficiency of the proceedings to wazIrsnt
11n20b confinement is not given in direct words,
bIltit is certainly by the pîainest implication. The
4aeas corpus and its return show the immediate
'cause of the detention. which may on its face be
ail riglit, but section à of the act goes further,
and anthorizes the issue of a writ of certiorari
for the production before the judge of aIl and

singular tbe evidence, depositions, convictions,
and ail proceedings bad or taken touching or
colleerning such confinement or restraint of
liberty. Why? diTo the end that the samne may
b. viewed and considered by such judge or court,
and to the end that the sufflciency thereof to
warrant sucob confinement or restraint may be
determined by such jndge or court."

The third section of the. act bas reference ta
the trnth of the facts stated, ln the return to a
writ of habeas corpus. Before the 59 Geo. III.
there was no way of enquiring into the truth of
the facts as stated in the return. Tbey miglit
be good as stated but untrue in faet. It was s0
bere until last year, but with no practicaily bad
resuit, for we bave had no case in which a false
rettiru bas been suggested. Now, the. truth of
the facts in the return law eau be enquired
into ini the manner pointed out by the 3rd
section. I do flot, bowever, see, as bas been
contended for bere, bow the fifth section is to be
construed as referring to this, or in aid of it
onIY. It appears to me that it bas a différent
object to tihe one which bas been already men-
tioned.

Adopting the views expressed, I cannot help
holding that a judge is bound to the, examine
proceedings anterior to the warrant, toi see that
they authorize it, and if they do flot that he is
bound to determine whether they warrant the
detention, and if not to discliarge hlm.

In this case the prisoner is 80 far lu voluntary
eustody, for ail he was required ta do was to
enter into bis own recognizance. lie r.fused
and was committed. I fiud hum in prison, and so
entitled to the benefit of the act, in strict right.

By stat. 22 Via. cap. 102, s. 57, wb.n ail the
evidence upon the part of the prosecution against
the accused has been heard, if the justice be of
opinion that it is not sufflaient to put the accused
party upon bis trial for any indictacle offence,
lie shahl forthwitb order hima to be discliarged as
ta the information then under enquiry; but if in
the opinion of the justice the evidence le suffi-
aient ta put the aecused party upon bis trial for
an indictable offence, aithongli it may not rais@
sncb a strong presumption of gult as wouid in-
duce snc justice to commit the acansed for trial
without bail, &o., then sncb justice shall admit
the Party to bail, &o. In this respect the police
magistrate lias complied with the provisions of
the statute. Hie did flot think it was a case
,where the presumpi ion of gult was s0 strong as
to induce lim te commit the prisoner for trial
without bail, but stili a case for which be thought
bail onglit ta be required.

I agree with the police inagistrate that it was
a case wbicli j astified lim in requiring bail.
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]BROOKX V. CAMýBlELL.
Saeof lansd for ta=e-i Aaéissera-Slersy' derùllu

Where a lot contalning loo acres vus rs srned to the. trea,
surer ofthe county, one year as c on-reuideue,' lanld, and

th etysar, hait the lot, 60 ses, was returned as
" reuident,"' H&5 that, although the wbole lot ws ownecl
bY One individual, the treuurer vu warranted In dlvid-
ing it int two par-ela in his trsasursr's books, and lu
chargt.eg statut. labor bpo eah, RE upon seParate lotO.
Hddc also, that designatIng land$ &S Ilpatented"l lu a
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