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filed 20th Scptember,  The first count was on an award, and the
common counte were added.  The defendant demurred to the first
count; anu ‘the defendant to tho residue of the deciaration
Fleaded that he never was judebted as alleged, and that the plain-
uff at the commencement of this suit,”’ &e., (pleading a sct-off,)
+ which amount the defendant is willing to set-off against the
plaintiff’s cleim.” .

On tho 2ist October tho demurrer was set asido as frivolous.
Oa the same day the plaintifi’s attorney signed judgment for want
of a plea in the following form :—

¢ In the Court of Common Pleas.
¢ WILLIAM JOHNSTONE, Plaiutiff, }

o vg.
¢ Fraxcts Jounsrons, Defendant.

¢« Tho 20th day of September, in the year, &c., 1861, Wili..m
Johnstone, by George Robinson Vannorman, his attorney, sues
Francis Johnstone, who bas been summoned by virtue of a writ
issucd on the 9th day of September, in the year of our Lord oue
thousand eiglit hundred and sixty one. Fo1 that, &e.

¢« Interlocutory judgment signed this twenty-scoond day of
October, in the year of our Lord 1861, as to the first count of the
declaration for want of a plea to the first count.”

Notice of trial and assessment of damages was given for the
then following Guelph assizes. The plaintiff swore that the
defendant had not pleaded to the first count.

For the defendaut it was insisted that the plea of set-off stands
to the first count.

The managing clerk to the defendant’s attorney swore that the
judgment was infurmal, and not signed according to the practice
of the court, which was the very point in dispute.

On the 4th October the plaintiff filed a joinder iv dewurrer, and
took issue on the plea of the defendant to the second count in the
declaration.

Drarsg, C. J.—The judgment seems to me well signed accord-
ing to the directions given in Chitty Archb. Prac. 921 (9th Edu.),
The papers filed may be treated as tho tnepite of the declara-
tion, or of the roll containing an mapitu of the declaration.

Therefore the only objection of form to the judgment fails, and
the question which remains is, whether the plea of set-off extends
to the first connt ; as to which I think it is properly to be treated
a3 pleaded to the second count only.

It does not appear tlat there was leave to plead and demur to
the first count, and 1 conclude that there was no such leave, for
filing a frivolous demurrer would not have been advisedly per-
mitted.

Summons discbarged.

Wanyock v. PorTER.
Order— Surprise—Rescinling same.

Where the true state of facts was not 1aid before the judge who made an order for
leave to amend pleadings, and ho acted on an aflidarit not convesing the right
wmpression of the actual proceed he, on subsequent application to him on
behalf of tho party affectod by the 4 ¢ taded tus order to amend.

(9th November, 1861.)

Ou the 30th October last Draper, C. J., made an order in this
causo that the plaintiff might amend his replication served by
makiog it correspond with the replication filed, and that the issue
book might be amended by making it correspond with the replica-
tion; and that tho notice of trial aud 2ll other notices should
stend, and be deemed good and effectively served.

This order was made upon affidavits stating that the replication
served was *‘ by mistake’ not & copy of the one filed; and that
tl;}g issue book was made out iancorrectly, omitting & plea of set-
off.

On the 2nd November the defendant obtained & summons to
rescind the foregoing arder, or vary it in part so far as relates to
the notice of trial and other notices served.

In support of this application defendant filed several affidavits
from whick and from others filed by the plaintiff the facts appeared
to be that the declaration was served on the 19th October; that
the time for pleading cxpired on the 26Gth October, that the
defeudant’s attorney, with the apparent view of preventing the
plaintiff from gotting to trisl at the Berlin sssizes on the 4th

November sent o clerk to the Deputy Clerk of the Crown's office,
at Berlin, on the last day of pleading, with instructions not to filo
the pleas (never indebted, payment snd set-off) « (i}l after the
hour of threce of the clock in the nfternoon; that he had sent
copies of Ius pleas to bis agents in T'oronto to be served by them
on the agents of the plaintiff’s attorney there, but not to serve
them uatil after three o’clock in the afternosu—the 26th QOctober
being on a Saturday; that the plaintif’s attorney was waiting in
the Deputy Clerk of the Crown’s Office, and as soon as the pleas
were filed ho filed a replication, and according to the clock in the
Office of the Deputy Clerk of the Crown, both were filed Lefora
the hour of three in the afternoon; that the defendant’s attorncy
lived at Elora ; that the plaintiff’s attorney had prepared an issuo
book, containing, as defendant’s plens, never indebted and poy-
ment, ou which plaintiff took issue; that plaintiff served that jssuo
book, with notice of trial, and notice for the defendant to appeur
at the trial before three o'clock en Saturday the 26th October ;
that the issuo book served consequently did not correspond with
the pleas filed, the ples of set-off being omitted, nor with the rep-
lication filed, as there was no issue on the plea of set-off.

This was stated in the affidavit on which was made the order of
the 30tk October, in the following words, “that the replication
served on the 26th October wag not & copy of the one filed.”

In fact it appeared probable, as represented in the affidavit of
the defendant’s attorncy, sworn on the 3lst Qctsber, that the
pinintifi’s atorney took the step in this causc of serving the notico
of trial, notico of examination of defendant, issue, and issue book
before the defendant’s pleas were filed or served ; but it was cer-
tain that he made up the issue book, and served it and the notice
of trinl and other papers speculating on the chance that the
defendant would plead the pleas which he (the plamuffy set out in
the issue book.

_The reason for this course appeared to be that he had let a day
slip by in declaring, and thus incurred the almost certain risk of
being thrown over the assizes; aud the defendant baving plended
differently from what he anticipated, he applied to amend bis
jssue book, as if it was a mere clerical error in copyng.

Drarer, C. J.—According to the copy of the order of the 30tk
Qctober, now before me, as well as according to the original sum-
mons of the 20th Gctober, ou which the order was made. the
plaintiff did not ask to amend the issue book by inserting thc’plcn
of set-off, though in the affidavit of the plaintiffi’s attoraey, sworn
28th October, be refers—not very distinctly—to the v;xrizmce
between the lplem;l ﬁle(‘l an(} those set out in the jssuc book. 1 am
not certain that the plea of paywent is not omi
oféet-og'. The )attelr 1 bavg x?o doubt is, ted o well as that

onsidering that the true state of facts was nog bef g
1 mnade the orler of 30th October, and that T was :t:rl(‘:r:;co‘:;h:(::
affidavit not conveying the right impression of the actual proceed-
ings; and observing, morcover, that the leave to amend the jssue
book does not apparently extend to the pleas, but is confined to
the replication, 1 think that order should be rescinded so far as
respects the service of the notice of trial, and shall order accord-
ingly. The defendant will then be obliged to move the court
above to set aside the verdict, sud the whole matter will be
reviewed. In order to accomplish this I shall also order that
furthor proceedings be stuyed until the fitth day of next term.

Order accordingly.

Rorraw, oxg, &c., v. ApsTiN.

Bills of Costs—Lripse of tune i applying to have same referred—Refusal ¢f Order
here several bills of costs were delivered by plaintiff to defendans, t

January, 1854, and the last in January, 11{'»9, where therfa "\':ern: ?erlexx?alﬁ ?,fpiﬁ

cations {or payment, and a payment made in Jauuary, 1860, where an action

t‘:)u ofoml!ﬁ“;:?? {n srespect ?rt%xe bi{!m i;z &\u\ st, ]gcg, ;nd noapplication made

refer the s, or any o em th Nover T,

obtained to refor them to the Master was dlscharg];d. » 1801, 3 summons then

Read et al. v. Ooiton, 6 U, € L. J.; 134 opdeld.
(November 15, 1861.)

A summous was obtained on 4th November, 1861, to refer
plaintifi’s bill of cost to tha Master of Queen’s Benceh for taxation,
ptointiff to give credit for all payments, &c., master to certify
what shall be t:oupd due cn the bill, &c., and the costs of the
refercnco; plaintiff to be restrained from prosecuting bis action



