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fileti 20lh Septeinber. The first coutit wns on na nard, anti tho Norember sent a clerk to the Deputy Cierc of the ('rown'e office,
comnu'n colles %,ro acded. The defondsîît deniurrcd to the first nt Beorlin, on the last day of plcadiiig, wîîlî insirtic!ions not te file
cout; nnu Iltlîo defoîîdant to tlio residuo of the deciarûtion flic pilons (nover indebteti, pfyient Undi set-off> Il ti1 .ifter tho
rîcatict thiit lie nover was indebted as allegeti, andti hat the plain- h'Our of thre of the elock in the nfternoou tlint lie lboit sent
tiff nt the commencement of this suit, te., (ploading a set-off,) copies of ]lis plcas te bis agentsii i Toronto te bo serveti b« tlîomi

Il hich amount the defendant is willing to set-off against the un the a9ents of the illaintiff'a attfony thero, but nlot ta serve
plitf'qerr. tbcmu until aftor tbreo o'clock in thO lernO011-tho 26t1î October

On tlio 2lst October the demurrer vas set oside as frivolous. beiîig on a Saturday; -,litit tlîo plaintiff's attorney Was4 vraîîng in
On the aine day the plaittff 8 attorney signeti jidgmetit for want the Deputy Clerk of theo Crowii's Office, and1( as s00h as the pions
of a plea in the followiug forre: were fileti ho filoti a replication, andi according to the dlock inî tlîo

"Fn e Curtof ommn Pas.Office of the Depohy Clerl, of the Czoivn, hotte sore flil berr
"ilI h outo Cmo Pls Chie hour of tiiree in the afternoon; thiat the dcfentiant's attorney

WLIMJohINs1TO.îE, rlaiultiff, livcd nt Elora; Chat 'àe plointiff's attorney had prepareti an isuo
FRYI5JuNTYIDe8. at book, Contftining, as defendant's pleas, never iiîtibted anti pay-

"VS.isDfedat ment, on vmhiich plainCiff tooc issue; Chat plainhitl seîrcd Chat is!euo
IIThîo 20tb day of Sephember, in the year, &c., 180, Wit.. Ira book, svith notice of trial, anti notice for the deondant to aplpeur

Jolinstone, by George Riobmnson Vannorman, bis attorney, sues nt the trial before iliree o'clock On Saturtiay tlîe 2fitl Octuber;
Franicis Jalin4tone, wbo, bas been summoneti by virtue of a Itrit that tue issue book serveil consequently dil flot correspondi iith
issueti on the 911i day of September, ini the year of our Lord one the pleas fileti, tic plea of set-off boing omitted, nor wiîli the rcp-
thousanti eiglit hundreti andi smxty one. Foi Chat, &c. lication fileti, as Cliere vras lio issue o the pIon, oe set-off.

I ntcrlocutory jutigment sîgneti this twenty-second day Of This vins stateti in the affidanvit on whiieh sons matie the order of
Octoher, in the yenr of our Lord 1861, as to the flrat courit of the tlie 3Oth Octoher, in ttîo followiuig words, "Chat the relîlication,
dcclariiMon for soant of a pleu, ho the first count." serveti on the 26th October ias flot il COPY Of thse one fileti."

Notice of trial anti as2essment of danmages vças given for Che Iu folet it appenreti probable, as representeti In the affidavit of
thon follosving Guelph assizes. Thse plaintiff sore that thse tho defendant's attorney, sworn on the 31st Oecber, tChat the
tiofentant liat flot pleaieti ta tlîe first count. plaintiff's attorney tnok the stop in tlîis cause Of Servîing the ilutice

For the defontiaut it sns insistcd thnt the pion of set-off stands of trial, notice of exaîninatiou of defentiant, issue, anti is4sue bookta the flrst caut. before thie defendîînt's plins were fdled or serveti; but it 'vas cor-
Tlîo mnnagîng clerk te the defendant's attorney sirore Chat the tain that ho madie op the issue book, andi serveti it anti the notice

joiget rs nurilatint ineincodgtate prcio f trial anti otiier papers specolating on the chance Cliat tîjo
of thse court, wliich vias the vory point in dispute. defentint 'voulti pleati the pions ishicl lie (the plaintif>) set out in

On tlîe 4îlî Octoher the plaintiff fileti a joinder iti temurrer, anti the issue book.
Cook issue on the pion of the defentiant ta the second count in tho Tlîo reason for this course appearet bch Chat bo liat lot a d:gydeclaration. slip by in deelnrinc, andi thus incorrcd the aitnost certain risk ofDRApuîO, C. J.-Tîe juîtgmnent seems ta me weil signeti accord- heing thrown ovcr the as.4izes ; anti the tiellnditut baving pleodoti
ing te thîe directions givon in CbittY Archh. Prac. 9m1 (Ohh Edu).), diffcrentîy froin whlat ho anticiPateti, lie appliedti h amnenti bis
Tlîo papiers fileti may ho trentoti ns the ineîprius of the declara- issue book, as if it rans a more clerical rrmucpng
tien, or of theo roll containiflg an isicipiiu of tie tieclarniion. roincpig

Thereforo the oenly objection of form ta the jutigment faits, anti DRApzit, C. J.-Accordsng ta the cojny of the order of the SOth
the question whieh romans is, 'vhetlîer Chie pien, of set-off extentis October. nosq before mec, as well as accoring ta thse original suin-
to the flrst colint ; as ta içhicîs I think it is properly te ho trentei meons af the 293tb Octobcr, on wvbieh the ordor vras matie, tise

as lened e te ecod cuti ony.plaintiftiti flot s.sk ta amenti the issue book b. inserting tlie jîlea
aplaittaîeecncunoty.of set-off, Cluhi h fiai fte litf' tony %otIt tees flot appear tLat thero iras leavo ta pleati anti demur ta ,>tî ,îuhi i fiai f h litf' tany or

the first conrt, andi 1 coîîolote Chat there sons no suchl bve, for -St October, ho refers-not very diticly...o tho rnriIiicO
lllinig a frivolous tiemurrer iroulti not haro heen adtisetiîy per- between the pIons fileti anti thoso set out in the issue book. 1 nau,

mittfl ot certain thiat Chie pIon of payulent i3 flot omittoti as %veil as ta.
mîtt.of set-off. Tlîe )llter 1 have uîo douht is. a l

Stimmons discliargoti. Cansitieritig Chiat the Crue stahe of fncts iras flat hefore îîîe wheiî
1 madie the orler of 3Oth October, anti tîmat 1 'vas acting on an

WAaCNOCK V. PaTTEO. afitiavit flot conveying the riglît imipression of tho nctîîal proceu-
Ordr-SrprseRuduluOtaie. ings; anti ohserving, niorcover, Chat the letve ta ansenti the issue

117er th tlleette r act w ne litbýerethjudewo mdean rdr frhook doos flot appnrontly emtend ta the pions, but is conined Ca
ieavm to ameid pltadina, and lie aciesi on n atIidii net eonveytoig thie rit terepîication, 1 thirmk Chat order shomilt ho rescincleî sa far as
îaîtwes'hon of tiie ztc'îiî tnocedIags, ie, on eîtibequent applicatioa tc blmn on respects thîe service of thîo notice or trial, anti shait ortier accort-t&thahtf th isParty afreceeab hî ie amnanmant, resclatiet 1113 order te amndt. ingiy. The defentant will thon hcoabligeti ta mnov, fic court(fitIs Noîeniber, 1801l.) ahere ho set asitie the verdict, zandtihe whiolo roatter 'viii li
On thme 30tlx October last Draper, C. Y1., matie an ordor in this revicieti. In arder to accoîoplish Chis 1 shahi aise order tîint

cause Chat the plaintiff migbt amenti bis replication sorvoti hy furtbar proceetiings bc sti.yed until the flftb day of next torm.
nîaking it correspond ivith the replication fled, anti Chat the issue Order accordingîy.
book migbt ho amndteti by making it correspond with, the replica-
in; anti Chat the notice of Crial and al atitor notices shoutd i ,» .

stsnd, anti ho deernet gooti anti effectivcly 8erveti. RT ,OE CV UTN
Thtis artier inas matie upon affidavits stating Cliat tic replicatian Eu. eoCbs0-znlofe in ae ta crtg te have taie rfeier.ree-iftee 'f Orde

serveti ias -1hy mistake" net a capy of tIse ant iti; andi that 1Vbere searerti bille oet ss socre delivered by rillatliff ho doeedat, the rOnut inthe issue book sons matie out incorrectly, omituiig a pion aof sot- Jsauary, M54, anmd the haut In January, 1859, where there 1îere ý,everR aPphli
off. cations for Pa3ment, anid a piyaient made ta .Jatuary, ISse, whire an ,liontise ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~n 2nSaebrtedfnatotieinsmost mmnt'ed ha rcspect or the bills. lii Aufil 1501, and~ ne application madieOn te2dN emeth eednotiea umnt to roter the bilhls, or âay oh tilm tili 4th Noveiiiber, 1te!, a buommons tu
rescind the foregoing order, or vary it in part so f~ar as relates to obtalnêd ho refdr Chien to the Niuter was dhichisrged.
tho notice of trial anti other notices servoti. tat d AL. Y. Oson,;, 01U. Cl. J, 114 upietil

lu support of this application tiefendant flct sevniral affidavits oeibr1,55.
from which anndfrom othr fillcd y the plnintiff the facts appenred Asommons vrns ohinineti on 4th 'Norenîher, 1861, t0 rellerto ho Chat Cisc declamatian vins servaîl on tho lflîh October; Chat plaintiff's bill of cost Coe M3baster fucnBohfrta ton
thse time for pleatiing expirodl on the 26)Gb Octoher, Clint thse plaintiff ta give credit for aIl psyments, &c., mnaster to certify
tiefentiant's attorney, soith the apparent vioso of prcvonting the wiat shahl be fount due en thse bill, &c., anti the coshs of the
plaintiff front gettîng ho Criai nt thse Berlin assixes on Che 4tis referenco; p[ains.ift tu hc restraitict froin prosecutirig bis fiction


