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plaintiff three hours to pny the money, and the
Constable ivûs to keep llim in char go.

It was proved tlîat Garafrnxa i8 one of the
large&t townshîips from eaq;t to) west or anfl in
Canadit, being about twenty tuiles long and con-
tains several villages.

It furthpr appeiircd that on the 22nd of June
the defendant was served withi notice that te
plaintif? appealed against this conviction, u.nd an
order under the seal eof the Court of Quarter Ses-
sions, and signed by the clerk of the pence, was
produced. It was as follows r

-9In the Court ef General Quarter Sessions of
the Pence for tire County of Wellington. Osi the
twelfth day of September, in the year A.D.,
1865.

IlJames Gibbic Allan gainst James Neill. On
the case being called, and nlotice of appeal proved
and lîcard, it waq ordered by tire court that the
conviction of 'Oames Neill be quashied, wîth costs.

"[seal] (Signed) THoMAs SAL'YSDRS,
6Cterk of the Peace.

"Office of the Clerk of the Pe&ce, Guelph,
March 19, 1866.

The clerk of the peace also produced the
minute book of entry of proceedings at tie Court
of Quarter Sessions on the 12th of September,
186.5. The following is a copy :

"lu fInch Court of Quarter Sessions for tho
onnty of Wellington, At a general Court of
Quarter Sessions of the Pence for the county of
Wellington, held at Guelph on Tuesday the 12th
day of' tI ptember, in tie year of our Lord one
thousand eight hundred and sixty-five, pursuant
to statute.

IPresent, Arcbibald McfDonald, Esq . County
Court Julige, chairman, J'ameq Hlough, David
Allan, John Beattie, James Lechrem. Esquires,
justices of the pence forthe county of Wellington

-The following appeai was entered: James
Gibbie Altan agaiust James Neill, M.%aster and
Servants Act. James Neill appellant.

"6The service of 'ntice of appeal was admitted.
The or(ler cf court %%as, that the conviction cf
James Neill ho quatshed with costs.

"TomAs SAU.NDEERs, Clerk of the Peice."
Mr. Saunders stated rhere was no jury emopan-

ell"dl Thiere svas no'trial on the nierits.
"%he -iefer.dants cousel took several objections,

w.v Ài wcre afterwards renewed in this court
F'or the defencso, Allan, tue employer of tic

phitif?, Nças called, and gave evidence, to sus-
tain the conviction as zactualy mnade by the
defendant, showing that Neill was under nn
agreement to serve him, and loft agai nst the will
<f Allant. Ho furtber said, that what made him

force plaintiff was that plaintiff said Alian owed
bimi $23, and Allan saidhle did not owe him; and
that's what made Allan toke plaintiff up Allan
swore lie belived it wis defendants doing the
warrant was issued in flifrst instance.

The lcarned jndge told the jury tliat if tbey
werc satisfied that the defenidant issued the war-
rant of commitmnent. in good faith, intendiog te
act as a magistrate, they should find in his favor
on the first and second conntg. If not satisfied
that lie was acting in good faith, to find for the
plaintif? ou the first counit aud for defetidant on
thc second, and in tbat view the lcarned judgo
inclined to tbink they migit, also find for the
plainatiff on the tbird coi.nt. As to this count, ho

tolil the jury that if the lt.fcnant, isque' rlite
warrant of comniitment afier tice other niiagii-
trates in bis presence liad declnrcd that they ha:d
disîni4sed the comiplaint with costs, tiien lie i-tii-
ed it witbont. reasonable or probable cao-e. aid
tbey should find for thc plaintiff if they thotight
the defendant, acted maiicionsgly. If ont the tbîrd
counit tbey tbouglit the plaintif? entitled to a ver-
dict. tbey 5huuld say whether Neill committed
tbo offéenco cbarged against him, anud if se tbey
mighît, according to the statute, limit tbe verdict
to three cenîts.

The defendants ',ounisel excepteqi to the charge
The jury found for the plain tif!, damages $100.

and said tbey did flot think the Ipîfcnditrit lo.
ly believed ho was acting as a moigistrette nt the
time. The plaintiff elected to take tbc verdict
on the first count, aînd the verdict was so entered
for bim, and for ',.ic defendant on the second and
third counts.

In Easter Tcrm, M. C. Cameron, Q. C., obtain-
ed a rule iis for a nonsuit, or for a new trial,
the verdict being contrary to law and evidence,
and for misdirection, arîd the reception of i mpro-
per evidence; tho misdirection being in lenving
it to the jury to say wliether *lîe defendatit
belicved wliether lie was acting as a justice <'f
the pence, wben tire evidence shewed, andl the'
learned judge should bave ruled, tbat ho was so
acting, and the plaintif!' baving failed te ,prove
malice a nonsuit or verdict for the defendat
should have beeti directed ; and in ruling tliot the
notice etf action was sufficient, and that tliere tras
legal evidence of the quashing eof the conviction
under which the plaintiff wis imprisonedl; and
in telling the jury that the plaintif? having
heen acquitted by three magistrates, the ulefen-
dant had ne right te couvict the plaintiff, althongh
no record of s,.,cb acquittai was made; aud in îot
telling the jury that ne legai evidence eof thc
acquittai against the record cf conviction waq
given, and that the conviction was legal ; and thc
reception eof improper evidenco being in adîitting
evidence of the minute book of the Quarter Ses-
siens to shew the quashing of the conviction,
witltout any formai record ef the judgment or
decision having been made up, and no legal or
formaI record ef sncb proccedings hein& prodnced.

In this termu Roinri A. Haïrison shewed cause,
citiing WVedge v. Berkeleyj. 6 A. & E. 663; Ositern
v Gou.q1 3 B. & P. 551 ; James v. Saunders, 10
Bitig 429 . MaCance v. Bateman, 12 C. P. 4169
Mloron v. Palmer, 13 C. P. 528; RTelliwell v. Ty
lor, 16 [J. C Q. B. 279: Connor.q v. Darling, 23 UJ.
C. Q. B. 541 ; Rsx v. Jlains, Comb, 337 ; Tay. Ev.
2nd cd., secs. 1390, 1391, 1408, Tidd. Prac. 28.

M. C Cameron., Q. C., shoecd cause, citing
Rex v. Ward, 6 C. & P. 366; Rex v. Smithà, S B.
& C. 341 ; Rex v. Bellacmy, Ry. & Mloo. 1792; Pre-
ctidge v. Woodman, 1 B. & C. 12; llazeldine v.
Gtrove. 3 Q. B. 997 ; Kirby -v. Simiplon, 10 Ex.
358; WVeller v. T"o/e, 9 East, 8f,4.

DRAPER, C, J., delivcred Uic judgment ef the
court.

The first question that. arises regardis the notice,
whether under the facts appearing the defendîînt
was entitled te it, and if se was the notice scrved
defective.

Wbcn tce act ef a ju-4ticc et the peace is eitler
clearly in excess of jurisdiction oir an oct net
witbuîî bis jurisdiction, lio w-Il nevertbeless bie

Q. B. Rep.1 [ Q. B. R'ep).
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