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plaintiff three hours to pay the money, and the
constable was to keep him in charge.

It was proved that Garafraxa is one of the
largest townships from enst to west of any in
Canada, being about tweaty miles long and con-
tnins several villages.

It further appeared that on the 22nd of June
the defendant was served with notice that the
plaintiff appealed against this conviction, und an
order under the senl of the Court of Quarter Ses-
sions, and signed by the clerk of the peace, was
produced. Xt was as followa:

**In the Court of General Quarter Sessions of
the Peace for the County of Wellington. 0Oa the
tv;elf(h day of September, in the year A.D.,
1865.

*« James Gibbie Allanagainst James Neill. On

the case being called, and notice of appeal proved

and henrd, it was ordered by the court that the
conviction of James Neill be quashed, with costs.
< [Seal] (Signed) Troxas SAuvNDERS,

¢ Clerk of the Peace.

“Offico of the Clerk of the Peace, Guelph,
March 19, 1866.

The clerk of the peace slso produced the
minute book of eatry of proceedings at the Court
of Quarter Sessions on the 12th of September,
1865. The following is & copy :

«In the Court of Quarter Sessiong for the
county of Wellington, At a general Court of
Quarter Sessions of the Peace for the county of
Wellington, held at Guelph on Tuesday the 12th
day of S-ptember, in the year of our Leord one
thousand eight hundred and sixty-five, pursuant
to statute.

¢ Present, Archibald McDonrld, Esq . County
Court Judge, chairman, James Hough, David
Allan, John Beattie, James Leughrem, Esquires,
Jjustices of the peace for the county of Wellington

“The following appeal was entered: James
Gibbie Allan agaiust James Neill, Master and
Servants Act. James Neiil appellant.

¢ The servize of notice of appeal was admitted,

The order of court w.as, that the conviction of
James Reill be quashed with costs.
“ THOMAS SAUNDERS, Clerk of the Peace.”

v, Saunders stated rhere was no jury empan-
elled  There was no'trial on the merits.

The defendants counsel took several objections,
', vit wore afterwards renewed in this court

Tor the defence, Allan, the employer of the
plaiotiff, was called, and gave evidence, to sus-
tain the coaviction as actually made by the
defendant, showing that Neill was under an
agreement to serve him, and left agaiast the will
of Allan. He further said, that what made him
force plaintiff was that plaintiff said Allan owed
him $23, and Allan said be did not owe him; and
that's what made Allan take plaintiff up  Allan
gwore he believed it was defendants doing the
warrant was issued in the first instance.

The lcarned judge told the jury that if they
were satisfied that the defendant issued the war-
rant of cormnmitment in good faith, intending to
act as a magistrate, they should find in his faver
on the first and second coants. If not satisfied
that he was acting in good faith, to fiod for the
plaintiff on the first count and for defendant on
the second, and in that view the learned judge
inclined to think they might also find for the
plaintiff on the thirdcount. As to this count, he
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told the jury that if the defendant issued the
warrant of commitment after the other magis-
trates in his presence had declared that they had
dismisged the complaini with costs, then he i-en-
ed it without reasonable or probable cau-e, nnd
they should find for the p'aintiff if they thought
the defendant acted maliciously. If on the third
count they thought the plaintiff entitled to n ver-
dict, they should say whetlier Neill committed
the offence charged against him, and if so they
might, according to the statute, limit the verdict
to three ceuts.

The defendants counsel excepteu to the charge

The jury found for the plaintiff, damages $100,
and said they did not think the defendant honest
ly believed he was acting as & magistrute at the
time. The plaintiff elected to take the verdict
on the first count, und the verdict was so entered
for him, and for the defendaut on the second and
third counts.

ta Easter Term M. C. Cameron, Q. C., obtain-
ed a rule nisi for a noasuit, or for a new trial,
the verdict being contrary to law and evidence,
and for misdirection, and the reception of impro-
per evidence; the misdirection being in lenving
it to the jury to say whether the defendant
believed whether he was acting as a justice nf
the peace, when tho evidence shewed, and the
learned judge should have ruled, that he was so
acting, and the plaintiff having failed to ,prove
malice a nousuit o verdict for the defendant
should have been directed ; and in ruling that the
notice of action was sufficient, and that there was
legal evidence of the quashing of the conviction
under which the plaintiff wag imprisoned ; and
in telling the jury that the plaintif having
been acquitted by three magistrates, the defen-
dant had no right to convict the plaintiff, although
no record of such acquittal was made; and in not
telling the jury that no legal evidence of the
acquittal against the record of conviction was
given, and that the conviction was legal ; and the
reception of improper evidence being in admitting
evidence of the minute book of the Quarter Ses-
sions to shew the quashing of the conviction,
witlout any formal record of the judgment or
decision having been made up, and no legal or
formal record of such proceedings being produced.

1o this term Robzrt A, Harrison shewed cause,
citing Wedge v. Berkeley. 6 A. & B. 663; Ostorn
v Gough, 3 B. & P. 651 ; James v. Saunders, 10
Bing 429: McCance v. Bateman, 12 C. P. 469
Moran v. Palmer, 13 C. P. 5628 Helliwell v. Tay-
lor, 16 U.C Q. B. 279: Connors v. Darling, 23 U.
C. Q. B. 541; Rszv. Hains, Comd,887; Tay. Ev.
2nd ed., secs. 1390, 1391, 1408, Tidd. Prac. 28.

M. C Cameron, Q. C., shewed cause, citing
Rex v. Ward, 6 C. & P. 366; Rex v. Smith, 8 B.
& C. 341; Rex v. Bellamy, Ry. & Moo. 172; Pre-
stidge v. Woodman, 1 B. & C. 12; Hazeldine .
Grove. 3 Q. B. 997; Kirby v. Simpson, 10 Ex.
368; Weller v. Toke, 3 East, 354.

Drarez, C, J., delivered the judgment of the
court.

The first question that arises regards the notice,
whether under the facts appearing the defendant
was entitled to it, and if so was the notice served
defective, *

When the act of n justice of the peace is either
clearly in excess of jurisdiction or an act not
within his jurisdiction, he will nevertheless be



